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Abstract:

Philosophers have debated the justification of punishment for a long time. More recently,
psychologists began studying lay intuitions of punishment to find out whether they fit any of
the philosopher’s accounts. They firmly established that the intuitions are retributive (rather
than consequentialist) and then that they are expressivist—punishment is meant to send a
message. Lately, it has been argued that they fit Antony Duff's communicative theory of
punishment. This article shows that this argument is off the mark. More importantly, it
surveys a wide range of research to show that, on the contrary, punitive intuitions are best
captured by a combination of status-based and moral education theories. The former claim
that punishment is meant to raise the status of the victim and lower the offender's. This is
perfectly in line with psychological research on the effects of victimization and punishment,
on antisocial punishment, and on punishment’s direct effect on social standing. The latter
claim that we care about the moral change of the punished offender —in line with the latest

psychological experiments.
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Status and Moral Education: On the Philosophy and

Psychology of Punishment

“As soon as men began to value one another, and the idea of consideration had
got a footing in the mind, every one put his claim to it, and it became impossible to
refuse it to any with impunity. Hence arose the first obligation of civility even
among savages; and every intended injury became an affront; because, besides
the hurt which might result from it, the party injured was certain to find in it a

contempt for his person, which was often more insupportable than the hurt itself.”

Jean-Jacques Rousseau, “On the Origin of Inequality of Mankind” (1913, pp. 197-198)

Introduction

The desire to punish is both baffling and universal. We find punishment in all human

cultures, but it is hard to pinpoint why it makes sense. Like St. Augustin pondering the
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nature of time, we all know why we punish until we are asked to explain it." Why do we feel

morally obliged to harm? wrongdoers??

Philosophers have suggested many justifications*, and a small psychological industry has
grown up to test which of them best fit our intuitions. Psychologists have long focused on
the two best-known accounts: retributive justice and deterrence theory (Aharoni & Fridlund,
2012; Baron et al., 1993; Baron & Ritov, 1993, 2009; Carlsmith et al., 2002; Carlsmith,
2006; Carlsmith & Darley, 2008; Darley et al., 2000; Klusek, 2023; Sunstein et al., 2000;
Twardawski et al., 2020; Twardawski & Hilbig, 2020). The former justifies punishment as
what the wrongdoers deserve. The latter, with reference to deterrence of future crime.
Retributivism has been declared the clear winner in terms of intuitiveness (Darley, 2009).
We may verbally justify punishment with positive consequences, but we are all retributivists

at heart (Hoffman, 2014, p. 343).

That said, later studies showed that punitive intuitions are closer to expressive theories,
which claim that punishment is justified as the best or the only way to express something

important (e.g., Duff, 2003; Feinberg, 1965; French, 2001; Hampton, 1991, 1992; Hirsch,

T “What then is time? Provided that no one asks me, | know. If | want to explain it to an inquirer, | do not know.”
(Augustine, 2008, p. 230)

2 Whether punishment must involve the intention to harm is a topic of some philosophical controversy (see
e.g.: Hanna, 2017, 2020; Wringe, 2013, 2019).

3 There are many ways to understand the “why” question, depending on the discipline. This article focuses on
the psychological mechanisms underlying punitiveness. Different answers would be given by evolutionary
biology, sociology, economics, etc.

4 There are also thinkers who claim that punishment cannot be justified - it is a basic, nonrational instinct or
emotion (classically (Holmes, 1963; Stephen, 1883), more recently (Barash & Lipton, 2011; Henberg, 1990;
Solomon, 1990)).
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1996; Kahan, 1996; Metz, 2000; Primoratz, 1989; Skillen, 1980; Wringe, 2016). We
generally want the offender to know why he was punished and by whom (classically
(Heider, 1958; Miller, 2001; Vidmar, 2001), more recently: (Cushman et al., 2019;
Gollwitzer et al., 2011; Gollwitzer et al. 2014; Gollwitzer & Denzler, 2009; Molnar et al.,

2020; Sarin et al., 2021; Sjostrom et al., 2017).

Recently, Nahmias and Aharoni went a step further and claimed our intuitions may be best
captured by Duff's communicative account (Duff, 2003, 2022; Nahmias & Aharoni, 2017).
On this theory, punishment seeks to persuade the offenders to “repent their crimes, to
reform themselves, and to reconcile themselves (...) with those they have wronged.” (Duff,

2003, p. 116)

| disagree. This article shows that our punitive intuitions are best captured by a combination
of what | call status-based expressive theories and moral education theories of punishment.
The former claim that we punish to send a message about the status of the wrongdoer and
her victim. Wrongdoing diminishes the victim’s social standing and raises the perpetrator’s.
Punishment lifts the victim up and brings the wrongdoer down. The latter theories claim that

punishment is justified as a way to teach a moral lesson.

In what follows, | first discuss Nahmias and Aharoni’s attempt to explain punitive intuitions
using Duff's communicative account and demonstrate where | think they failed. | then
present several status-based theories of punishment and psychological research that links
punishment and social standing. Next, | complicate the picture by discussing psychological
research demonstrating that punitive intuitions go beyond empowerment. | show that,

3
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rather than Duff's communicative account, they are most in-line with moral education
theories, as developed by Hampton (1984) and Morris (1981). Finally, | argue that a
combination of status-based and moral education accounts allows us to capture all of our

psychological intuitions.

Communicative Theory

The recent contribution by Nahmias and Aharoni is noteworthy for moving beyond the
classic retributivist/deterrence duo (Nahmias & Aharoni, 2017). They argue that the

communicative theory of punishment may best fit our punitive psychology (Duff, 2003).

Antony Duff's communicative account sees punishment as a sort of dialogue, a two-way
communication between the offender and the community. It is built on the view that criminal
law is a collective declaration that certain actions are wrong. Such declaration, if it is
sincere, must be followed by criticism of those who engage in such actions. Punishment
communicates such censure. For or some crimes, only penal hard treatment can express it

appropriately.

However, criminal punishment should also pursue the three aims of repentance, reform and
reconciliation. According to Duff, prison is supposed to provide an opportunity for the
offenders to "examine their souls" (Duff 2003, p. 87), it is to be "a space for reflection and
reformation." (Brooks 2012, p. 104). Punishment must be burdensome and painful to "go
deep with the wrongdoer and (...) occupy his attention, his thoughts, his emotions, for

considerable time." (Duff 2003, p. 108). The offenders ought to endure "secular penance,"

4
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because "a (mere) apology cannot heal the moral wound done by the wrong." (Duff 2003, p.

95).

In short, "Punishment should be understood, justified, and administered as a mode of moral
communication with offenders that seeks to persuade them to repent their crimes, to reform
themselves, and to reconcile themselves through punishment with those they have

wronged." (Duff 2003, pp. 115-116).

Nahmias and Aharoni argue that Duff's theory requires paying close attention to the mental
states of the offender before, during, and after the crime. This is necessary to assess what
the appropriate punishment is and whether it served its purpose. Nahmias and Aharoni
suggested that, if Duff’s theory is descriptively on track, people’s judgements of punishment
should be responsive (among other things) to whether the crime was pre-planned or
opportunistic; whether the criminal had served a sentence for a similar crime before; and
whether he offered a sincere apology. Pre-planned crimes demonstrate that the offender
cares less about the community’s norms. A pattern of recidivism suggests that he cannot

internalize them. A sincere apology shows that she understands how wrong her crime was.

They carried out a survey study based on the prediction that “punishers will be responsive
to information about criminal intent, criminal history, and the perceived sincerity of apology.”
(Nahmias & Aharoni, 2017, p. 150) They presented their participants with vignettes
describing a robbery and asked for their sentence recommendations. They varied whether
the crime was planned or not; whether the criminal was a first- or second-time offender; and
whether he offered a sincere or insincere apology. The primary dependent measure was the

5
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length of the recommended sentence. As hypothesized, both high intent and prior criminal
history evoked more severe punishment. Both sincere and insincere apology decreased

punishment, but sincere apology had a larger effect under the ‘high intent” condition.

A later study tested the effects of perpetrator suffering and understanding on people’s
satisfaction with punishment and punishment recommendations.®> (Aharoni et al., 2022)
Then, the authors hypothesized that, first, “the signal that the perpetrator understands why
he has been punished [would] increase the satisfaction with the prospect of parole and
reduce additional sentence recommendations” (understanding hypothesis); second, that
evidence of suffering would have the same effect (suffering hypothesis); and third, that the
combination of understanding and suffering will have the greatest effect on punishment goal
fulfillment (understanding by suffering hypothesis) (Aharoni et al.,, 2022, p. 141). The
“understanding by suffering” hypothesis would be consistent with Duff’'s theory (Aharoni et

al., 2022, p. 140).

Again, they presented their participants with vignettes describing crimes of varying
seriousness and asked for sentence recommendations. The participants then read
evidence of “either or both understanding and suffering being present or absent” (Aharoni
et al., 2022, p. 143). The fictional defendant served a 10-week jail term while waiting for

trial. The suffering in question involved anxiety, losing one’s job, and the worsening of

® |t must be pointed out that the later paper does not claim that Duff’s theory best captures
lay punitive intuitions. It only broadly argues that the “understanding hypothesis” is
consistent with, and suggests the psychological plausibility of, expressive and
communicative theories. | thank the reviewer for raising this point.

6
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asthma or a stomach ulcer. The evidence of understanding involved a jail therapist’s
testimony that the offender deeply regretted his actions. The participants were asked
whether they wanted to change their initial punishment decision in light of the new
information. Finally, they were informed that the perpetrator received immediate parole and

asked how satisfied they were with this being his only sentence.

Sentence recommendations decreased when the perpetrator understood that what he did
was wrong, which confirmed the understanding hypothesis. The participants were also
more satisfied with the prospect of parole in such a situation. The exact same effect was
observed when the offender suffered, confirming the suffering hypothesis. However, there
was no synergistic interaction between suffering and understanding. “Participants were no
more likely to reduce their sentences when understanding and suffering were both present

compared to when just one of these was present.” (Aharoni et al., 2022, p. 145)

Crucially, the vast majority of the participants did not change their original punishment
judgement in response to new information about understanding or suffering. As Aharoni and
colleagues wrote, “it might suggest that perpetrator suffering and understanding (...) are
not sufficient to satisfy these individuals’ punishment goals.” (Aharoni et al., 2022, p. 147)
Uniform punishers were, however, more satisfied with the prospect of parole when there
was evidence of perpetrator understanding. The effects of understanding and suffering on

satisfaction with the prospect of parole were strongest for the less serious crimes.
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The empirical work of Aharoni, Nahmias, and colleagues is second to none, and their
results are valuable regardless of their relationship to Duff's theory. However, | want to

argue that they failed to show Duff's account to be descriptively accurate.

Their studies show that we want the offenders to understand why they are punished; that
their suffering matters for punishment goal fulfilment; that people are more punitive in
response to pre-planned crimes and second-time offenders, and less punitive for offenders

who offer (sincere) apology. But these findings have little to do with Duff’s theoretical work.

If one wants to see whether people’s intuitions track Duff's communicative theory,
examining sentence recommendations is not the way to go. In his view, punishment must
be, first and foremost, proportional (Duff, 2003, sec. 4.1). Punishment is for an offense, “its
character and severity must (...) be determined by the offense for which it is imposed (...)
We must determine not just that an offender deserves censure but how severe that censure
should be: the more serious the crime, the more severe the deserved censure.” (Duff,
2003, p. 132) The severity of the penal hard treatment serves to communicate the severity
of censure. To punish somebody disproportionately is to communicate more, or less,

censure than they deserve. This is “dishonest and unjust” (Duff, 2003, p. 132).

That punishment should be proportional to the moral wrongfulness of an act (usually taken
to be a function of harm and culpability) is a core tenet of most theories of punishment. That
the criminal intent affected the participants’ sentence recommendations is unsurprising and
in line with Duff's account. But this fact matches the ‘predictions’ of many other

philosophical theories as well.
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The second reason why focusing solely on sentence recommendations does not get to the
core of Duff’'s account is that his theory puts the meaning of punishment center stage, not
its severity. As Duff wrote, “What matters about crimes is not just their seriousness but their
character as public wrongs. What matters about punishment is not just their severity but
their character as responses to such wrongs.” (Duff, 2003, p. 139) A study design that

compared different forms of punishment would be more in line with Duff's account.

Also, let us turn to the notion of suffering employed in the second study. That “guilty
deserve to suffer” is an intuition well-deserving of psychological exploration (Davis, 1972).
However, the suffering described in Aharoni and colleagues’ study is quite irrelevant from
the point of view of Duff’s theory. As Duff wrote, “It would be absurd for sentencers to try to
calculate how much offenders had already suffered in their lives and how much extra
suffering, if any, must be inflicted by punishment to give them what they deserve; and not
much less absurd to reduce a burglar’s sentence because he caught pneumonia while
carrying out the crime.” (Duff, 2003, p. 20) Communicative punishment “...aims to bring
offenders to suffer what they deserve to suffer - the pains of repentance and remorse”
(Duff, 2003, p. 107) — not the pains of a stomach ulcer or asthma. Penal hard treatment
forces the offender to focus his attention on his crime, which must be unpleasant. The pain

of repentance is the only one that matters.

On Duff’'s account, it is punishment itself that communicates a public, reparative apology.
Whether the offender himself apologizes and whether they apologize sincerely is of

secondary importance. Penal hard treatment itself “constitutes a forceful and public
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apology” (Duff, 2003, p. 119). Even more importantly, the aim of punishment is not to exact
repentance but to persuade the offender in a way that leaves them free to remain
unpersuaded (Duff, 2003, sec. 3.7.4.). Even the offender who is already repentant (as,
presumably, is the one who sincerely apologizes after a 10-week jail time)® must be
punished on Duff's account (Duff, 2003, sec. 3.7.3). On the other hand, a refusal to
apologize (let alone an insincere apology) should in no way alter our judgements of
punishment. As Duff wrote: “[The] severity of the punishment [must] be proportionate to the
seriousness of the offense; and just as later repentance does not mitigate the seriousness

of the offense, the offender’s defiance does not aggravate it.” (Duff, 2003, p. 122)

Finally, inquiring into whether the offender’s apology is sincere fails to respect his autonomy
- a liberal polity must not be concerned with the offender’s conscience. Again, on Duff's
account, the offenders are forced to hear the message of punishment, but they are not

forced to listen and be persuaded by it. (Duff, 2003, p. 126)

Nahmias and Aharoni’s studies do not give us strong reasons to claim that Duff’'s theory is

the most accurate as a descriptive account. Let me suggest other contenders.

Status-based Theories of Punishment

Status-based theories, such as Jean Hampton'’s expressive retributivism, justify punishment

with reference to social standing or worth (Hampton, 1988, 1991, 1992).

8 Also, on Duff’'s account, repentance requires time and effort - with serious wrongs, it likely requires more
than 10 weeks.

10
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According to Hampton'’s theory, crime requires a retributive reaction because it is (also) a
moral insult causing a moral injury. It expresses the criminal’s superiority. It carries the
insulting message of: “l count but you do not”, “I can use you for my purposes”, or “I am

here up high and you are there down below.” (Murphy & Hampton, 1988, p. 28) A

wrongdoer treats her victims worse than their personal worth requires.

“A person behaves wrongfully in a way that effects a moral injury to another when she treats
that person in a way that is precluded by that person’s value, and/or by representing him as
worth far less than his actual value; or, in other words, when the meaning of her action is
such that she diminishes him, and by doing so, represents herself as elevated with respect

to him, thereby according herself a value that she does not have.”(Hampton, 2006, p. 127)

Punishment shows the message to be false. It “takes down” the wrongdoer and elevates
the victim. It reveals the wrongdoer’s true value, which is equal to the victim’s.” Punishment
must be proportional to the crime to fully deny the insulting message, but not too severe so
it does not falsely bring the victim ‘above’ the wrongdoer (Hampton, 2006, p. 140).
Retributive punishment is about “asserting moral truth [of equality] in the face of its denial.”

(Hampton, 1991, p. 398)

Jonathan Wolff's “communicative retributivism” is a somewhat similar theory (Wolff, 2011).
He argued that: “In the case of becoming a victim of crime, one loses the sense of being

master of one’s fate. Furthermore, one can become the object of pity, which many people

" Hampton subscribed to a Kantian theory of human worth, according to which people are “intrinsically,
objectively and equally valuable.” (Hampton, 1991, p. 397) The general framework of her account can be
combined with other theories of worth as well.

11
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find diminishing. But most of all, another person has treated you with contempt, and has
succeeded in doing so. (...) crime seems, in at least some cases, to bring about a change

in status and self-respect.” (Wolff, 2011, p. 116)

When a criminal wrongs you, “they implicitly announce themselves as in some respect your
superior. They have victimized you, and left you with lowered status.” (Wolff, 2011, p. 125)
The role of punishment is “to re-establish some sort of proper status between all the parties.
If a criminal is caught and adequately punished (...) he can no longer implicitly claim to be
of higher status, and those who were victims may feel that their victimhood is expunged,

and they have their previous status restored to them.” (Wolff, 2011, p. 125)

Finally, a roughly similar theory has been suggested by Whitley Kaufman (Kaufman, 2013).
On his view, punishment defends honor. As Kaufman writes: “[I]Jt was the universal
traditional assumption that the purpose of revenge was the defense of one’s honor. An
attack on one’s person was an attack on one’s honor, and honor had to be defended by
engaging in a physical confrontation with the wrongdoer.” (Kaufman, 2013, p. 121) He
approvingly cites Nietzsche, writing that: “The revenge of restoration does not protect
against further harm; it does not make good the harm suffered — except in one case. If our
honor has suffered from our opponent, then revenge can restore it. But this has suffered
damage in every instance in which our suffering has been inflicted on us deliberately; for our
opponent thus demonstrated that he did not fear us. By revenge we demonstrate that we
do not fear him either: this constitutes the equalization, the restoration.” (Nietzsche, 1989,

p. 181)

12
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Each of the theories links punishment to an expression of the victim’s value, status, or
honor. In the following sections, | present research showing that this is a deeply intuitive

notion.

Punishment and Status Intuitions

What follows is an empirical case for the status-based theories of punishment, which
capture the psychological causes and effects of punitiveness ignored by all other accounts.?
First, | show that victimization diminishes status-related psychological resources (self-
esteem, power, and a sense of control), and punishment restores them. Second, | discuss
antisocial or strategic punishment, which aims not at enforcing moral norms, but rather at
altering the standing of the parties. Third, | discuss studies that directly “tested” Hampton’s

theory and showed that punishment affects social standing.

The effects of victimization and punishment

Victimization

Victimization strips us of status-related psychological resources (Shnabel & Nadler, 2008).
It lowers our self-esteem and increases psychological distress (Brockner et al., 2003, 2008;

Koper et al., 1993; Norris & Kaniasty, 1994; Schroth & Pradhan Shah, 2000). As Scobie

8 That punishment aims at the restoration of the victim’s lost status and power has been
recognized by the empowerment-focused psychological accounts of punishment and
revenge (Shnabel & Nadler, 2008; Okimoto & Wenzel, 2008; Fischer et al., 2022). This
section reviews the standard arguments for such accounts as well as lesser-known studies.

13
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and Scobie wrote, in a way that mirrors philosophical arguments, “[t]ransgressions (...)
devalue the victim and may result in a lowering of their self-esteem and a consequent
mismatch between the person’s own self-image and the one the offender appears to hold.”
(Scobie & Scobie, 1998, p. 381) The effect on self-esteem is telling because, according to
at least one theory, self-esteem itself measures social belonging and social standing (Leary,

2012).

Victimization also affects power, defined as “the sense that one has control over one’s
outcomes and, therefore, can resist the influence of others in particular situations” (Strelan
et al.,, 2020, p. 447). Power, in turn, enhances self-esteem (Wojciszke & Struzynska-

Kujalowicz, 2007).

Finally, being a victim of injustice is a shaming and humiliating experience. Feelings of

shame and humiliation typically follow disruption of social bonds (Scheff, 2003, 2019).

The effects of victimization on status-related psychological resources suggest that the
status-centered theories are onto something. This becomes clearer once we observe

punishment’s opposite effect.

Punishment

On the face of it, vengeance does not have a clear function. It does not undo past wrongs,
and it can be harmful itself. Frijda suggests that vengeance serves power equalization. For
him: [w]hen someone willfully harms another, he or she manifestly has the power to do so,

and the other lacks the power to prevent it or do likewise. There is power inequality. The

14
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offender has or had power over you, and you are or were powerless. (...) Through revenge,

one gets even in power.” (Frijda, 1994, p. 275)

Revenge also restores self-esteem, as suggested by Kim and Smith (1993) and a wide
range of organizational behavior literature (e.g., Aquino & Douglas, 2003; Ferris et al.,
2009). The self-restoration function is more pronounced among individuals high on vertical
individualism, who have a strong need to surpass others (Cukur et al., 2004; Singelis et al.,
1995). They also experience greater self-esteem threat as a result of victimization and a

greater subsequent desire for revenge (Zdaniuk & Bobocel, 2012).

In general, aggression follows when people of high self-esteem are faced with serious
threats to their self-image (Baumeister et al., 1996; Bushman & Baumeister, 1998), “[w]hen
favorable views about oneself are questioned, contradicted, impugned, mocked,
challenged, or otherwise put in jeopardy (...) aggression emerges from a particular
discrepancy between two views of self: a favorable self-appraisal and an external appraisal

that is much less favorable.”(Baumeister et al., 1996, p. 8)

All this closely mirrors the philosophical arguments of status-based theories.

Antisocial Punishment

That punishment affects social standing is also not surprising in light of research on
antisocial punishment. While most punitive behavior targets the wrongdoers (in the context
of economic games — those who do not cooperate), surprisingly often people also punish

those who did nothing wrong, or even the “good guys.” This does not make sense on most
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philosophical theories of punishment, but it is perfectly in line with status-centered

accounts.

In “money burning” experiments, the participants get a chance to reduce other people’s
incomes at a cost (e.qg., Zizzo & Oswald, 2001). It turns out people burn other’s money for
the hell of it. The lower the cost of burning, the more it happens. That said, most people turn
out to be rank-egalitarian; the richer players’ funds are burned much more than the poorer

ones (Zizzo, 2003).

Other studies found that people pay both to reduce the income of the top earners and to
increase that of those at the bottom, purely out of a desire to make the distribution more

egalitarian (Dawes et al., 2007).

Psychologists distinguish between strategic (a.k.a. spiteful) and non-strategic punishment
(Fehr & Fischbacher, 2002; Fehr & Gachter, 2000). The latter is driven by a desire to
uphold cooperation norms based on negative strong reciprocity (Paal, 2021). The former

aims at increasing the punisher’s payoff, regardless of who is punished.

In highly competitive contexts, where one’s standing matters more, strategic punishment
becomes far more prevalent (Paal & Bereczkei, 2015). It no longer functions as a tool for

fostering cooperation, but rather as a tool for rivalry.

Other studies found that the desire to punish is far greater when ‘cheating’ results in
disadvantageous inequity — in other words, when the wrongdoer gets more than us

(Raihani & McAuliffe, 2012). Spiteful punishment is also more prevalent in societies with

16
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extreme social hierarchies. Fehr, Hoff, and Kshetramade (2008) found that in India, high-
caste subjects were far more likely to engage in spiteful punishment, imposing severe
sanctions on others whether or not it was fair. This was especially the case if they were
behind in terms of payoff. Thus, their antisocial punishment was driven by a “concern for
status and superiority and their strong aversion to disadvantageous inequality” (Fehr et al.,
2008, p. 499). That said, antisocial punishment is present to a lesser or greater extent in all
societies. In some societies, high cooperators are just as likely to be punished as those who

don’t cooperate (Gachter et al., 2010; Herrmann et al., 2008).

This brings us to “punishing the good guys.” Even 20% of all punishment in economic
games targets cooperators, and it's usually the least cooperative who punish them
(Cinyabuguma et al., 2006; Kubéna et al., 2014). Those who do not cooperate also gladly

remove high cooperators from their group (Parks & Stone, 2010).

This behavior in economic games is in line with social psychology research on “do-gooder
derogation.” People who are “too” helpful are sometimes ridiculed or criticized for their

efforts (Minson & Monin, 2012; Monin, 2007).

One way to make sense of do-gooder derogation and antisocial punishment is to claim that
there are moral norms about how much one should contribute, and those who help “too
much” break them (Henrich, 2004; Van Dijk et al., 2015). The biological markets theory is a
subtler explanation (Barclay, 2013; Noé & Hammerstein, 1994, 1995). When we decide

whom to cooperate with, we choose the most helpful. There is an incentive to “show” how
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cooperative you are, and so “competitive helping” or “competitive altruism” emerges

(Barclay, 2011, 2013; Roberts, 1998; Sylwester & Roberts, 2010).

Another way to ensure that one is picked as a partner is to take others down. We don’t
need to be very cooperative; we just need to be more cooperative than everybody else. As
Pleasant and Barclay concluded, after experimentally demonstrating this sort of
punishment: “...antisocial punishment may be an attempt to stop high cooperators from
looking too good, (...), and, by extension, to stop the antisocial punisher from looking selfish

in comparison.” (Pleasant & Barclay, 2018, p. 869) In other words: *“...antisocial
punishment and do-gooder derogation (...) prevent one’s competitors from gaining relative
reputation, which would make oneself look worse by comparison.” (Pleasant & Barclay,

2018, p. 875)

Punishment affects social status

Bilz (2016) tested Hampton’s theory directly. She carried out three studies to see whether
punishment affects the victim’s social standing. The first one tested “[t]he prediction (...)
that third parties would regard successful criminal punishment as raising a victim’s

standing, and nonpunishment as lowering it.” (Bilz, 2016, p. 364).

The participants watched a film depicting a rape trial. After watching the first half, which
depicted the rape’s aftermath, they were asked about how the residents of the area where
the crime took place would rate the people involved, on different traits. The traits:

“admired,” “valuable”, and “respected” were combined into a “social standing” scale. The

participants then watched the second half, which depicted either a conviction or a plea
18
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bargain, and answered the questions once more. The victim gained in social standing when

the offenders were punished. The offender lost it. The plea bargain had the opposite effect.

The second study replicated the results using credit fraud.

The third tested whether the effects of punishment differ depending on the in-group or out-
group status of the punisher. Punishment expresses both the victim’s social standing and
the standing of the group to which he belongs. As Bilz wrote, “Consider, for example, an all-
black jury for a black victim. Its verdict could be understood to reveal something about
whether the victim is well regarded within the black community, but it does not reveal much
about how blacks are regarded by other racial groups. An all-white jury rendering a decision
with a black victim, on the other hand, could reveal something about how well-regarded
blacks are by whites, but would not reveal much about the victim’s standing among fellow
blacks.” (Bilz, 2016, pp. 378-379). The study also measured the effect of punishment on
self-esteem, based on Leary’s “sociometer” theory of self-esteem (Leary, 2012), where self-

esteem is a measure of social belonging.

The participants read and vividly imagined a scenario involving a confrontation where an
offender in a car with diplomatic plates collides with their car, yells at them, and slaps their
phone in such a way that it strikes them in the eye. The participants then learned that the

offender was convicted or acquitted, by an American or a foreign court.

As predicted, punishment increased the victim’s social standing, both when the punisher
was an ingroup (American court) and an outgroup (foreign court). Punishment by an

ingroup had no effect on the victim’s group status, but punishment by an outgroup punisher
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increased both the victim’s and the group’s social standing. The punishment'’s effect on self-

esteem was fully mediated by social standing.

Other Psychological Research

There is a related line of research that, for brevity’s sake, | did not discuss. According to the
well-known dual-process account, moral judgements (including judgements of punishment)
are formed in a process involving two distinct “systems” (Kahneman, 2011; Sloman, 1996,
2002), with the “fast, automatic, effortless, associative, implicit (...), and often emotionally
charged” (Kahneman, 2003, p. 698) System 1 playing the main role (Greene, 2013; Haidt,
2001, 2013; Haidt & Hersh, 2001; on the intuitive character of judgements of punishment,
see: Carlsmith & Darley, 2008; Darley, 2009; P. H. Robinson, 2013; P. Robinson & Darley,

2007).

A key role in shaping punitive intuitions is played by anger (Biaggio, 1980; Carlsmith et al.,
2002). It motivates more punitive responses to crime (Gault & Sabini, 2000; Hartnagel &
Templeton, 2012), increases punishment in economic games (Gummerum et al., 2016;
Seip et al., 2014), and is a strong predictor of support for harsh criminal justice policies
(Cassese & Weber, 2011; Hartnagel & Templeton, 2012; Johnson, 2009; Ray & Kort-

Butler, 2020).

Crucially, anger is closely associated with notions of insult and disrespect — the very
notions put center-stage by all three status-based punishment theorists (Averill, 1983;

Lazarus, 1991; for a review, see: Miller, 2001).
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Moral Change

The case for viewing status-based theories of punishment as most descriptively accurate is
quite strong. However, they too fail to capture all of our punitive intuitions. As already
mentioned in the introduction, more recent psychological studies convincingly
demonstrated the essentially communicative or expressive aspects of intuitions of
punishment.® We want punishment to send a message, and we want the message to be

received.

For example, using an implicit measure of goal-fulfillment, Gollwitzer and Denzler (2009)
demonstrated that punishment achieves its aim when the offender understands why they
were punished. Later, Gollwitzer and colleagues (2011) showed that punishment can only

bring satisfaction when the transgressor realizes why they were punished.

More recently, Molnar and colleagues (2020) showed that people have belief-based
preferences when they punish. We want the offender to share our understanding of the
situation. The participants in Molnar’s studies had a strong desire for the offender to
understand the reasons behind punishment. They also tended to punish less severely, when
there was the option of sending a message to the offender. Sarin and colleagues (2021)

showed that, in personal matters, people prefer communicative, figurative (i.e. costless)

9 Of course, this aspect of punishment/revenge is quite obvious from the perspective of
communication theory (Berlo 1960), which views them as ways of exchanging meanings
and understandings with others. The studies discussed in this section seem to combine
communication theory and social psychology, in the way advocated by Boon and
Yoshimura (2020).
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punishments to costly ones. We also tend to interpret ambiguous cases as cases of

punishment.

It seems to be the case that one of the chief aims of punishment is to affect moral change.
In a seminal article, Funk and colleagues (2014) demonstrated that people are most
satisfied with punishment when the offender not only understands why they were punished,

but also indicated a positive moral change.

It appears that there are two main motives for punishment: the restoration of status/power
and moral education. But perhaps one is reducible to the other? Perhaps offender’s
feedback of moral change empowers the victim? If that were the case, we could simply
conclude that, despite appearances, punishment is all about status after all. It is not. A
recent series of studies by Fischer and colleagues (2022) demonstrated that the positive
effects of offender feedback on victim’s satisfaction cannot be reduced to empowerment.
Rather, the desire to affect moral change is a core psychological motive irreducible to
status/power restoration.’® Thus, we arrived at a point where there are punitive intuitions

that social-status theories of punishment cannot account for.

9 The psychological picture was possibly complicated by another recent study. Hechler and
colleagues (2021) demonstrated that people are satisfied with the offender’s moral change
even without punishment. As the authors wrote, “...punishment is not a prerequisite for
victims' satisfaction with offender change—and does not even contribute much to it.” This
suggests that even if there are two principal motives for punishment, empowerment may be
the more important (Hechler et al. 2021, p. 1029).
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Moral Education Theory of Punishment

The fact that people care about the moral change of the offender could point us back in the

direction of Duff's communicative account. But there is a simpler alternative.

Before Jean Hampton developed her status-based account, she defended the moral
education theory, which claimed that the only justification for punishment is the moral
education of the punished individual and of society (Hampton 1984)."" The idea is as simple
as it is controversial, despite strong endorsements from the likes of Plato and Hegel.
Punishment involves threatening people with pain, also known as hard treatment, if they fail
to follow the law. In that regard, “[pJunishments are like electrified fences.” (Hampton 1984,
p. 212). A cow learns to stay on the pasture, and we learn to obey the law. However, unlike
an electrified fence, the law also provides us with moral reasons to obey it. On this view,
punishment is an infliction of pain for moral reasons designed to teach a moral lesson about
what is right and wrong. We want punishment to get the wrongdoer “to reflect on the moral
reasons for [punishment], so that he will make the decision to reject the prohibited action
for moral reasons, rather than for the self-interested reason of avoiding pain.” (Hampton

1984, p. 212)

A roughly similar theory has been proposed by Herbert Morris (1981). He similarly argued
that “a principal justification for punishment is the potential and actual wrongdoer’s good.”

(Morris 1981, p. 264). The good in question is “essentially one’s identity as a morally

A roughly similar theory has been developed by Herbert Morris (1981).
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autonomous person attached to the good...it is good for the person, and essential to one’s
status as a moral person, that the evil underlying wrongdoing be comprehended (...) in the
way remorse implies comprehension of evil caused...It is a moral good (...) that one feel
contrite, that one feel the guilt that is appropriate to one’s wrongdoing, that one be
repentant, that one be self-forgiving, and that one have reinforced one’s conception of
oneself as a responsible being.” (Morris 1981, p. 265). Punishment is justified as a way “to
further the realization of this moral good.” (Morris 1981, p. 265). One’s status as a moral
being is “a non-waivable, non-forfeitable, non-relinquishable right” (Morris 1981, p. 270).
We owe it to the offenders to treat them as such moral beings, even if they rather we

wouldn’t.

The Happy Marriage

Clearly, both moral education theories capture the essential psychological intuitions
discussed above. It appears that we need a theory that combines them with the status-
based aspects. A short reflection suffices to see that the two philosophical accounts are not
in conflict.” Any punishment that seeks to teach a moral lesson about why the crime was
wrong will also, necessarily, communicate the true value of the victim, and deny the
insulting message of the crime. In Hampton’s terms, a well-crafted retributive response
contains “the expressive elements that both vindicate the value of the victim and also act

like radioactive elements inside the heads of the abusers, killing their taste for disrespect

12 Jean Hampton suggested as much in a 1998 article (Hampton 1998).
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and domination.” (Hampton 1998, p. 44). This view, a combination of status-based

expressivism and moral education, seems to map most closely onto lay punitive intuitions.™

Summary

Nahmias and Aharoni failed to demonstrate that Duff's communicative account works best
as a descriptive theory of lay intuitions. However, their findings are perfectly in line with
status-based theories, and moral education theories. The fact that sincere apologies
decrease punitiveness fits the latter (Nahmias & Aharoni, 2017)." The fact that most people
did not change their initial sentence recommendations in Aharoni’s more recent studies fits
status-based theories very well (Aharoni et al., 2022). Punishment that is too lenient does

not reestablish the victim’s worth.

Psychological research suggests that our intuitions are best captured by a combination of
status-based theories and moral education. We intuitively punish to teach a moral lesson,
and expressing the true worth of the victim is part of that. It is important to recognize,
however, that most philosophical accounts of punishment capture some of our intuitions.

There is a reason why many people explicitly endorse deterrence theory (e.g. Carlsmith et

3 Herbert Morris also recognized elsewhere that wrongdoing implies a claim of superiority
of sorts, when he wrote that people guilty of breaking community norms place “themselves
in a position of superiority to others who have complied with the norms.” (Morris 1988, p.
64)

4 Recall that the sincerity of apology is, for Duff, essentially not the state’s business.
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al. 2002) or why simple retributive thinking is attractive. Same goes for restorative justice or

rehabilitation.

Finally, we must keep in mind that while intuitiveness is a virtue of a philosophical theory, it's

not the only one.
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