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EDITOR’S PREFACE:

How to measure the EU’s anti-trust temperature through
one international conference

The organisers of the two-day international conference entitled EU Antitrust Hot
Topics and Next Steps, held in January 2022 in Prague at the Faculty of Law of
Charles University, had two ambitions from the outset. The first was to attract
a wide range of international participants to Prague, led by European Commission
Vice-President and Competition Commissioner Margrethe Vestager. The second
was to develop a discussion that would offer those interested in competition policy
and law high quality and interesting information, views, and ideas from the field.

Unfortunately, the pandemic COVID-19 interfered with the fulfilment of these
ambitions. The conference had to be held in a hybrid format, and although the
organisers were able to welcome Vice-President Vestager, many participants
from other countries chose to participate only online, and many apologies for
non-participation were received — for health reasons — on the first day of the
conference. The discussion at the conference therefore undoubtedly suffered, as
the interaction between participants at a distance and on-site wearing respirators
could never be as lively and immediate as open face-to-face meetings usually allow.
It is therefore all the more significant and valuable that the papers presented at the
conference both directly and remotely can be published together in one volume.
The confrontation of views can thus continue in a certain way and include those
interested in the field who did not attend the conference. And it is clear from the
composition and, of course, from the very content of the contributions published
in the proceedings you are holding in your hands that the ambition to bring views
and ideas to the debate on the present and future of EU antitrust has been largely
successful. A cursory glance at the contents of the proceedings suggests that there
is a lot to be learned about the ,hot topics® and ,,next steps” of EU competition
law and policy.

If we were to ask ourselves now what hot topics the EU competition policy
and law is currently addressing or will address in its next steps (including in the
semester in which the Czech Republic will hold the EU Council Presidency), the
conference and its proceedings would offer the following order.

1. By far the largest number of contributions, at least 17 in these proceedings
papers, are devoted to different perspectives to issues that could be summarized
under the composite title Digitalization — BigTech — platforms — sharing
of data and networks. The biggest hot topic is therefore the technological
challenge that is changing not only business but also its legal framework,
including competition law. The question of how far traditional concepts fit
the new realities, how far they need to be reinterpreted, and how far they need
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to be supplemented (especially by the ex-ante requirements addressed to the
biggest players in the digital economy through specific regulations such as the
EU Digital Markets Act) are common to many of the contributions in this
proceedings.

The claim that such focused contributions keep a finger on the pulse of the
times was confirmed by developments immediately after the conference: in
February 2022, the European Commission adopted the Data Act proposal,
an important step towards the creation of a single European market for data,
based primarily on secure data sharing. This has unmissable competitive
implications, as BigTechs will not be able to deny smaller and medium-sized
competitors” access to the client data they acquire. Indeed, it is Big Data,
and the importance of processing and sharing it for competition, that is the
focus of a number of papers in the pages of this proceedings. Subsequently,
in March 2023, the EU Council and the European Parliament reached
agreement on the Digital Markets Act proposal, arguably the most important
new regulation in terms of ensuring competition in the virtual digital
economy. The new category of internet gatekeepers will apparently already be
regulated from 1 January 2023 by an ex-ante applied regulation, prohibiting
them from certain and in turn imposing on them certain desirable actions.
The problems associated with this novelty, which will operate in parallel with
the classic antitrust provisions of Articles 101 and 102 TFEU, are also given
due attention in the proceedings.

The range of competition ,hot topics® brought about by the digitalization
of the economy and the economic power of its gatekeepers naturally also
includes contributions of a more general focus (determination of dominance,
mergers and acquisitions, or protection of consumer interests in the digital
economy, etc. ) or those dealing with the latest decisions in the ,GAFA
quartet” cases (Google, Apple, Facebook, Amazon), the study of the approach
of other jurisdictions (China) and, of course, the competitive aspects of
the development of the sharing economy, be it services (Uber) or their
infrastructure (networks)...

Digitalisation issues therefore proved to be a priority topic of the conference.
However, it cannot be described as the ,,dominant® topic, as the second place
(represented by 6-8 papers) was shared by several other topics. Among them,
sustainability, especially environmental but also social, thus also qualifies as an
absolute hot topic. In her speech at the conference, Commissioner Vestager
repeatedly stressed that the EU is developing competition rules for ,the green
and digital future and that the most urgent aspect of the current renewal of
rules will be to ,,build a greener European Economy*. In her order of priorities,
»green antitrust” was thus seemingly placed ahead of ,digital antitrust®, which



naturally raised questions as to how far the improvement of environmental
protection should and can become a criterion for the application of the
prohibition of Articles 101 and 102 TFEU.

The contributions in these proceedings papers even show a certain dissonance
in the emphasis between the west and the east of the EU, as the conference
participants from the ,new member states” were much more cautious or even
sceptical about enriching the standard of higher efficiency producing consumer
welfare with environmental (and also social) sustainability considerations.
From a certain perspective, this is a continuation of the eternal debate on
whether competition policy and law should be approached more holistically,
whether these instruments should be more coherent with other policies
pursuing key societal and integration objectives, or whether they should retain
their proven and largely exclusive value-referential framework. The blurring
of the values and objectives that competition law is supposed to pursue can
undoubtedly lead to less legal certainty and less efficiency in the functioning
of markets. On the other hand, the critical situation of climate change and
social division in Western societies may be so urgent that competition policy
and law should not shy away from direct involvement in addressing it. The
conference did not, of course, resolve this issue, but its tone — as evidenced
by the diverse mix of views in these proceedings — underlined the need for
a balanced approach that does not dismiss either the existing virtues of anti-
trust, based on the pursuit of greater efficiency that benefits consumers, or
the need to get business to actively seek solutions to pressing problems of the
society as a whole.

Of course, the evergreen topics of antitrust are also represented in this
conference proceedings, which are a firm part of academic research and
application practice regardless of current trends and pressing issues. More or
less in the same number as the topic of sustainability, the reader will find in
these proceedings papers devoted to the issues of competition law enforcement
— its effectiveness and also the related protection of the fundamental rights of
the parties and, in addition, to the issues of theory, if by theory we mean
the definition of basic concepts such as the undertaking in competition law,
the application of competition rules outside the field of traditional business
(i.e., in the area of sport), or the comparison of EU and US approaches to
competition law. It is a nice reminder that competition protection has both
its very topical role ,in the spotlight’, contributing to solving the pressing
problems of the moment, and at the same time its ongoing ,nitty-gritty work’
to keep markets competitive and open so that buyers can get the ,best value
for money* from them.



4. A certain sub-topic in the show of contributions is the lingering pandemic of
COVID-19, whose impact on competition protection was directly addressed
in two contributions. On the one hand, it is true that the competition rules
did not need to be revised even at the time of the pandemic’s greatest impact,
only applied more sensitively and perhaps more generously; on the other
hand, COVID-19 was latently present in several contributions as an accelerator
of certain trends. The pandemic showed how dependent we are on the internet
and its gatekeepers, so the texts on protecting competition in a digitized society
were in reality also discussions on how to properly tame the giants whose
influence on our lives we became fully aware of during COVID-19.

This order or division of the topics of the current competition protection is
inevitably a bit haphazard and rough. Many of the papers in this collection
would qualify for more than one group because their authors felt the need to
comment on the connections between hot topics. Some of the papers, on the
other hand, are more national and situational — they follow one competitive issue
in one country or region and defy easy classification into one of the more broadly
defined thematic groups. Nevertheless, as the conference organizer and editor of
the proceedings, I believe that the snapshot of contemporary antitrust that the
conference and these proceedings have managed to capture is correct in its broad
outlines. Contemporary competition law is undoubtedly intertwined with the big
issues of the time (which are digitalization, globalization, sustainability) on the
one hand, and on the other, it is constantly addressing the problems inherent
in every living branch of law (effective application, penetration of fundamental
rights, addressing new legal issues, comparing and sharing best solutions). I hope
that readers of the proceedings will agree that it is thus a sufficiently faithful
snapshot of contemporary antitrust, even if it certainly does not fit everything
into its cut-out.

For practical reasons, it was decided to keep the structure of the proceedings in
line with the conference programme. Thus, it is not the division outlined above,
which would be dominated by one large chapter accompanied by a peloton of
smaller chapters. Just as the conference programme had to be balanced so that
the individual panels remained comparable in time and space, so this volume has
equally large chapters that bring together papers addressing a common (or at least
similar) set of issues. This is an alternative thematic division to the one I have
tried to suggest in this introduction, driven by the desire to ,take the temperature
of EU-antitrust’ by looking at the thematic diversity of the collected conference
papers. Within the individual blocks, the papers were arranged in alphabetical

order according to the authors‘ names.



In conclusion, all the papers in this collection have been double reviewed and
meet the standard requirements for academic publications of original research
outputs.

Thanks for the support of the conference and these proceedings go to the
Cooperatio program of Charles University — research area Law and to the
generous supporters — Rowan Legal, Wolf Theiss and Skils law firms. Thanks
also go to The Commission’s Representation in the Czech Republic, to the Czech
Office for the Protection of Competition, to all domestic and international
reviewers and last but not least to Lukds§ Svoboda and Charles Ross Bird for their
help in editing the final text.

I wish all those interested in current competition law issues an informative read
and hope for many more competition law conferences to help ,take the current
temperature of EU-antitrust.

Viclav S'mejkal

Charles University, Faculty of Law
Prague, Czechia

e-mail: smejkalv@prf.cuni.cz
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Building the green and digital future: the challenges for 2022

Margrethe Vestager

Executive Vice-President and Commissioner for Competition
European Commission
Rue de la Loi 130, 1040 Brussels
Belgium

Ladies and gentlemen,

It’s a very great pleasure to be with you today in Prague - and especially to be here
at Charles University.

In 1348, when this university was founded, Europe was in the grip of one of the
worst pandemics in history. It was a dark, uncertain time — not the sort of time,
you would have thought, when people would be thinking of the future. But the
Emperor Charles IV was doing just that. He wanted to found a lasting home for
learning and scholarship, here in his homeland. And almost seven hundred years
later, I think it’s fair to say that he succeeded.

And at the start of this new year, I think that story can be an inspiration to us
all. It can remind us that, even in the most difficult times, you can still plant the
seeds of better things, that will last a long time.

And now, at the start of 2022, we do find ourselves in difficult times. The
pandemic is still with us — and the omicron variant has only made the future
seem more uncertain. And a lot of other immediate challenges are demanding
our attention — the crisis in Ukraine, for example, or the rise in energy prices.
But in spite of the many challenges we face, I feel optimistic when I look ahead
to 2022. Because I know it’s a year when we have the chance to set Europe on the
path to a greener, more digital, more prosperous future.

The main responsibility for planting those seeds of the future will be for European
industry— with the help of public authorities that support investment, and legislate
to guide the change we need.

But the success of a crop isn’t only about what you plant. Even the very best
seeds won't yield their full potential unless the conditions are right — just the
right amount of sun, just the right amount of rain. And by keeping competition
working well in our economy, we can help to get those conditions right. We
can support innovation, by keeping markets open so that companies of all sizes,
from all over Europe, can bring in new ideas. We can help to keep supply chains
secure and robust, by protecting a wide choice of business suppliers. And we can
make sure there’s room in our markets for the best, most efficient and innovative
companies to succeed, and grow to compete with the best in the world.
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So it’s vital that we have the right competition rules for the green and digital
future. We've already started the process of reviewing all our guidelines and rules,
to make sure they’re up to date. And in 2022, that process will accelerate. We'll
have a series of new rules — and we’ll also keep reviewing the effectiveness of our
procedural tools, to make sure they’re fit for the digital age. Because competitive
markets are never something we can take for granted — and we need to make sure
that we have the right tools to protect them effectively.

Those developments in competition policy will be part of a huge team effort,
across Europe and beyond — an effort not just to rebuild our economy, but to
renew it for the green and digital future. It will involve private business and
public authorities in every part of our European democracy — EU institutions,
national and regional governments, and especially, of course, the French and Czech
governments that will, in turn, hold the Presidency of the Council this year. It will
involve competition policy and effective enforcement, not just by the European
Commission, but through the Office for the Protection of Competition here in
Czechia, and the national competition authorities of the other EU countries.

Perhaps the most urgent aspect of that renewal will be to build a greener
European economy. Last year, Europe already took a vital step forward, with
binding commitments to make us climate neutral by 2050, and to cut our carbon
emissions by at least 55% by 2030. And we're on track to make 2022 the year
when those commitments take practical shape.

That will include the new rules we put forward last year in our “Fit for 55”
package, which I hope the European Parliament and the Council will adopt in
2022 — giving us the tools we need to reach our emissions targets, in a way that
spreads the cost fairly. It will also include the “EU taxonomy”, which will help
guide funding for the green transition, and give clarity to investors about the
meaning of sustainability — in a way that recognises the fact that each country in
Europe starts this transition from a different place.

This will also be the year when additional funding arrives that will support this green
transition, as a large part of the 670 billion euros from our Recovery and Resilience
Facility reaches national governments. Here in Czechia, for instance, more than
40% of that funding will go towards the green transition, renovating buildings to
make them more energy efficient, and investing in lower-carbon transport.

With such a great need for public investment, it’s essential that we have state
aid rules in place that can help governments to make those investments in the
most cost-effective way, and without harming competition in the process. And
that’s exactly what we now have. In a few days’ time, our new rules on state aid
for climate, environmental protection and energy will come into force. Those
rules will vastly expand the range of projects that governments can use aid for,
to cover all the goals of the European Green Deal. They’ll make it possible for
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governments to finance the full amount of greener investment as compared to
a less green alternative - they’ll also come with tighter conditions to preserve
competition, and avoid companies getting more aid than they need.

Our antitrust rules also have a crucial role to play in helping to make our economy
greener. After all, more competition means more pressure on companies to use
resources carefully, and to meet the growing demand for greener products. But
at the same time, it’s important that those rules don’t discourage companies from
cooperating, when that can help to produce more sustainable products. That’s why,
in the new guidelines on horizontal agreements between competitors that we will
adopt in 2022, we're planning to give more guidance about how companies can
make sure these sustainability agreements are in line with the rules.

This green transition will also have to be matched by an equally fundamental
digital transformation. And as public authorities, it’s our job to get rid of the
obstacles that can stop European industry from grasping these opportunities.

Last year, we put forward our vision for making the 2020s Europe’s Digital
Decade, which focuses on removing those obstacles — improving skills; bringing
advanced infrastructure like 5G to all Europe’s populated areas; securing reliable
supplies of vital inputs like chips. And in 2022, those plans should bear fruit.
I hope, for example, that the European Parliament and the Council will adopt
our proposal for a Policy Programme to turn our goals for the Digital Decade
into reality. And we’ll propose a Chips Act, to help guarantee more reliable
supplies of semiconductors for European industry — and to develop new markets
for advanced European chip technologies.

Here too, were backing up these decisions with a large amount of support for
investment. Here in Czechia, for instance, more than a fifth of the money from
the Recovery and Resilience Facility will go towards the digital transition —
including nearly 600 million euros to improve digital skills, and another 650
million to help the digital transformation of the economy.

We're also adapting our state aid rules to help governments direct funding
where it’s needed to support the transition. Later this year, we plan to put new
guidelines in place to help governments invest in bringing high-performance
broadband to all Europeans, where the markets alone cannot deliver. This will
involve support not just for fixed networks but also, in some cases, for mobile
networks such as 5G.

We can also help European governments to guarantee a reliable supply of
advanced chips for European industry. As we announced last year, we will make
it possible to set up new chipmaking facilities that are the first of their kind in
the EU — provided that aid is limited to what’s really needed, and doesn’t harm
competition.
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But supporting the digital transition isn’t just about infrastructure. We also need
markets that are open for innovation — markets that offer opportunities, not only
to a few huge companies, but to businesses of all sizes, from all over Europe.

And T hope that in the year ahead, we’ll take some big steps towards a more
open digital world. The European Parliament and the Council are now deep
in discussions of our proposal for a Digital Markets Act that will help keep our
markets open for innovation, by stopping digital gatekeepers from misusing their
enormous power.

We'll also move forward this year with a series of investigations that are looking
at whether large digital platforms have been harming competition. That includes
two cases where we've already issued Statements of Objections — one involving
Apple, the other Amazon. It also includes a series of other investigations that
are at an earlier stage, involving Google and Facebook — or Alphabet and Meta.

And just last week, we published the final report of our sector inquiry into the
consumer Internet of Things. Some concerns were raised in the sector, like
interoperability concerns, data accumulation or exclusivity practices. We are
confident that the findings will contribute to our enforcement actions, regulatory
efforts and also prompt firms to rethink certain practices.

In other words, 2022 will be a year full of opportunities to lay the foundations of
a green and digital future. But it’s European industry that will actually build that
better future — and for that to happen, we need European business to be strong
and financially secure.

The last two years have been incredibly tough for businesses in a whole range
of different sectors. But we've avoided the sort of wave of bankruptcies that
a downturn usually brings — thanks, in large part, to a huge commitment by
European governments to helping solid companies stay in business. And the EU
has helped to make that possible — not least, with our temporary framework of
state aid rules.

Since we put that framework in place, in March 2020, we've taken more than
700 state aid decisions, approving a total of more than three trillion euros of state
aid — including almost 34 billion here in Czechia.

But the time has come when European industry needs to prepare for the investments
of the future. So 2022 will be the year when we phase out crisis support, and
replace it with new possibilities for governments to invest in preparing industry for
the future. So that, as public support fades out, private funding will fade in — and
European industry won’t fall into a gap between the two.

After almost two years of disruption and uncertainty, and a holiday season that
we've spent under the shadow of omicron, signs of optimism can be a little hard
to find. But Europe has faced difficult times before. And we’ve come through
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those times, not just with our economy and society intact, but with new ways of
doing things that have stood the test of time.

I can’t say whether people in seven hundred years’ time will look back at 2022
as the year when things changed for the better. But I do know that we have the
opportunity this year to make a decisive shift towards a green and digital future.
And I can’t wait to get started.

Thank you.
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Universal Competition Rules in a Globalised, Post-COVID
and Green World: Will the Explosion of Exemptions
and Protectionism Destroy Our Own Competitiveness?

Petr Misna

Chairman of the Office for the Protection of Competition
tifda Kpt. Jarose 7, 605 55 Brno
Czechia

As we all know; the whole world has been undergoing an extremely difficult
period. The reduction in global economic growth caused by the pandemic and
the measures needed to control it are resonating through disrupted supply chains
in many sectors and a sudden rise in inflation which is manifested, in particular,
by an extraordinary increase in the prices of energy and building materials.

For all competition authorities, this period has meant a certain slowdown in
activity and, at least for a time. That was mainly a matter of on-site inspections,
as it was not possible to carry them out in the usual way due to safety reasons.
The Office for the Protection of Competition was no exception, although we
did our best to minimise the impact of the pandemic on our procedures. We
did our best and returned to dawn raids relatively quickly, compared to some
other competition authorities. In particular, in late summer and in autumn, we
conducted a record number of dawn raids in the overall history of the Office.
Our goal was to help undertakings affected by the pandemic and to give them
advice on what practices we are able to tolerate under given conditions. For this
purpose, we published a number of press releases on our website and also offered
the opportunity to consult on possibly anticompetitive practices. In general,
however, it can be said that the regular decision-making activity of the Office has
continued in a broadly standard mode even in constrained conditions.

In the past year, we have also launched a large-scale sector inquiry in the
pharmaceutical sector, in which we are analysing the state of competition in
the markets of the distribution of human prescription medicinal products and
medicinal products covered by public health insurance. We also plan to focus
on the competition aspects of direct distribution channels in this area. The
investigation is intended to identify possible market dysfunctions in the given
area and, in particular, to help formulate recommendations for the adoption of
pro-competitive measures in the markets in question.

Since my appointment, have been aware that the economic downturn and
inflation we are now experiencing will lead to an increase in anticompetitive
behaviour. We must therefore accept that the age of prosperity is over. Some
undertakings are struggling to survive, others are facing serious problems and
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will tend to replace the fight against competitors with mutual agreements aimed
towards the exclusion of competition. In this case, their businesses may survive,
but it will be primarily at the expense of consumers and the economy as a whole.

In this context, it should be emphasized that competition authorities do not
protect competition as a sui generis asset for businesses. They do not in any way
guarantee undertakings the right to succeed, profit or survive in the market, but
primarily and ultimately protect the consumers. This difficult period that we are
going through is a great challenge for competition authorities, as they need to be
even more active and attentive in their work. However, even the crisis cannot be
an excuse for cartels.

I would also like to mention that the Office for the Protection of Competition
also has the power to supervise public procurement in the Czech Republic. This
is a unique advantage that we have over some other competition authorities,
and we intend to continue to use this advantage in detecting bid rigging, that
is, anticompetitive agreements between tenderers for contracts, particularly in
the public sector. In the context of the worsening economic situation, we can
expect increasing number of suppliers bidding for individual contracts and their
temptation to substitute free competition with mutual agreement. I stress again,
this will not be tolerated, as bid rigging agreements result in significant loss of
public funds. In recent years, the Office has also succeeded in detecting resale
price maintenance (RPM) agreements that result in money being lost not only for
consumers but also for undertakings themselves. Unfortunately, in this context,
we encounter a great deal of ignorance from the side of undertakings who do not
consider these types of agreements to be serious and do not realise how harmful
they are. At the end of 2021, we have fined almost CZK 97 million for these
types of agreements (the first-instance decisions). A number of administrative
proceedings are currently conducted for suspected RPM agreements and I can
promise you that the Office will continue to be very active in this area also in
the future, not only in terms of repression but also prevention. We are therefore
planning to publish an information leaflet focusing specifically on the issue of
prohibited vertical agreements.

This was a brief overview of the challenges we are currently facing, how the
Office for the Protection of Competition is dealing with them, and also some of
our future plans.

Let me now turn your attention to the topic of the conference, which has been very
sensitive for competition authorities in recent years and will certainly be the subject
of lively discussion also in the future. I am referring to the topic of the relationship
between competition law and sustainability and/or Green Deal policy.

Long before the pandemic, climate change had already become a globally
important topic in the public and political spheres. It is not surprising that
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this issue also affects competition policy. Indeed, the role of competition law
has become even more important as a result of increasing efforts to develop
sustainable solutions to climate change-related problems.

Although discussions on climate change are currently overshadowed by the
pandemic, it still remains a serious threat. This is why the European Commission
has put the fight against climate change on its agenda and initiated the Green
Deal for Europe, which aims to transform the European Union into a modern,
competitive economy that will become ‘carbon neutral’ by 2050. However, this
ambitious goal requires fundamental and extensive changes both at national and
European level.

I am convinced that significant changes will also take place in competition law.
We are already experiencing increased pressure for competition law to be more
supportive towards sustainability initiatives. The growing awareness of climate
change also has an impact on the approach to protecting consumer welfare, as
it is broadening the criteria applied, particularly price, quality and innovation,
to include environmental criteria that were previously considered non-economic
and unquantifiable. It will therefore be necessary to take environmental criteria
into account when assessing mergers, agreements and State aid as well.

On the one hand, I am of the opinion that competition law should indeed play
a fundamental role in addressing these issues. However, on the other hand,
I believe that undertakings themselves are aware of the extent and gravity of
climate change, as well as other sustainability issues (e.g. working conditions,
animal welfare, etc.), and are voluntarily introducing sustainable solutions to
these problems without the legislature having to give them any incentive.

In this context, I have to mention the ongoing debate on whether, in the light
of the Green Deal, free competition and free movement of people, goods and
capital should give way to political or ideological agendas. In November, the
European Commission issued a communication on how to promote competition
issues, particularly in relation to the Green Deal and innovative technologies,
which includes, above all, amendments to Article 101(3) of the Treaty on the
Functioning of the European Union and, if applicable, to valid block exemptions.

In this context, it would mean, in particular, that certain market practices might
not be considered to be an infringement of competition rules if they pursue
a different objective, or pursue some other public interest, that outweighs free
competition, in particular climate and environmental, in a spirit of the values
pursued by the European Commission. It will be important to see how far these
efforts go and what rules are set, as competition rules are EU-wide and the change
thus affects competition authorities throughout the whole European Union.

In particular, it is important to reflect on the potential risks of over-emphasising
environmental values over free competition and how changing competition rules
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could contribute to sustainability — and whether the potential benefits truly
outweigh them.

Competition authorities are undoubtedly obliged to react to all trends and
changes related to climate change as well as technological developments. The
most effective protection of competition for the benefit of consumers and society
as a whole naturally requires the Office for the Protection of Competition to
continuously adapt to such changes, modernise and cooperate both domestically
and abroad. Only by doing so, can it contribute to the efficient allocation of
products and services and, ultimately, to increased consumer welfare. However,
in order to achieve these objectives, the competition authority must have clear
priorities and a clear sense of what competition law is actually intended to protect.

Main idea of the green antitrust movement is that competition rules need to be
revised if they stand in the way of undertakings contributing to a sustainable
and climate-neutral economy. Undertakings claim that they want to take more
social responsibility for a greener world — but undertakings acting alone will be
disadvantaged, while in cooperation with competitors they will be able to switch
to more sustainable production methods, where greener but more expensive
solutions will not be made uncompetitive thanks to the Deal. There are therefore
concerns from individual undertakings that without changes to competition
rules, the undertakings may be restricted from taking joint sustainability
initiatives due to fear of intervention by competition authorities. For this reason,
proposals to introduce exemptions from prohibited agreements, to modify rules
to prevent abuse of dominance and to change merger control are increasingly
being put forward and discussed.

AsThavealready mentioned, at the end of the last year, the European Commission
published its vision of the future direction of competition policy. In particular,
it should contribute to the green transition by enabling undertakings to work
together to promote green initiatives while preventing greenwashing that would
harm consumers. The plan is to extend the exemption from the prohibition of
Article 101(1) TFEU to agreements that restrict competition, provided that the
benefits created for consumers compensate for the harm caused, particularly in
terms of sustainability.

I think, one of the biggest risks of ‘greener competition’ is so called greenwashing,
and in particular cartel greenwashing, which can manifest itself in two ways —
either by the undertakings’ behaviour not actually having a positive effect on
sustainability, or by sustainability merely serving as a curtain for anticompetitive
behaviour. We should bear in mind that the environmental narrative itself can
in no way justify infringement of competition rules. In this context, therefore,
I would like to support the European Commission’s position, which is to take
hard-line action against greenwashing. If there is the slightest suspicion that
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cartel greenwashing might be behind good intentions, companies should be
fairly punished.

Another risk I see is that undertakings who are allowed to coordinate their
actions in the market will have an incentive to provide minimal sustainability
benefits at the highest possible prices. It is reasonable to fear that if competition
authorities are more accommodating and lenient, there is no guarantee that
more sustainable products will be supplied to the market. Moreover, competition
authorities will have to strictly require sufficient compensating sustainability
benefits, scrutinise and assess these benefits and monitor individual agreements
to ensure that sustainability is actually being met and that price increases do not
exceed what is needed to cover the costs of the sustainability improvements. This
whole process will require a lot of time and effort, at the expense of monitoring
and enforcement in other competition areas. Moreover, the fact that undertakings
agree on a more sustainable or more environmentally friendly solution means
that they actually set a standard and therefore, largely reduce the possibility that
they will continue, for example, to develop a similarly efficient solution at lower
cost or an even more sustainable or environmentally friendly solution.

In the context of promoting cooperation between companies, and thus
competition authorities’ contribution to the green transition, it is also important
to note the ongoing debate on whether Article 101(3) TFEU is appropriate for
the promotion of anything else besides economic objectives, as over-inclusion
of social and environmental interests in this Article may lead to confusion
as to whether these objectives constitute an accessory condition or a separate
ground for exemption. However, the European Commission is of the opinion
that agreements aimed at sustainability could benefit from the exemption from
the prohibition under Article 101(1) TFEU if the benefits they generate for
consumers compensate for the harm they cause them. Such benefits may include,
for example, the replacement of an unsustainable product by a sustainable one,
thereby improving its durability or other characteristics and consequently its
attractiveness to consumers. However, it is necessary to clarify how sustainability
benefits should be considered when assessing the exemption under Article 101(3)
TFEU and based on what criteria it can be concluded that such benefits can
compensate consumers for the harm suffered. Nevertheless, for a certain amount
of years, some European competition authorities have already been considering
environmental benefits and assessing them with regards to cost-effectiveness
requirements. An example is the decision of the Dutch Competition Authority
in a case concerning the ‘Chicken of Tomorrow’ initiative, in which suppliers
and supermarkets (sector-wide) committed to improve the welfare of chickens by
implementing several environmental measures. Since the products then became
more expensive and the parties to the agreement supplied 95% of the chicken
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meat in the market, the agreement clearly fell under the scope of Article 101(1)
TFEU (and Dutch law as well). But the question as to whether the agreement
could fall under the exemption under Article 101(3) TFEU then arose. In order
to answer this question, the Authority for Consumers & Markets (ACM) carried
out a study assessing the willingness of Dutch consumers to pay for certain
sustainability measures.

Although this study showed that the consumers in question were to some extent
willing to pay more for environmentally friendly products, the conclusion that
those consumers would benefit from the agreement between the undertakings
(thereby fulfilling the second condition of Article 101(3) TFEU) could only be

reached when their willingness to pay actually exceeded the associated costs.

After a thorough analysis of the Chicken of Tomorrow agreements and
requirements, the ACM found that the improvements offered by the initiative were
limited: the chickens in question benefited from only a little more space and
actually lived only a few days longer than the other standardly raised chickens.
Moreover, these improvements were more expensive for consumers. The ACM
therefore concluded that the agreements to remove ordinary chicken meat
from supermarket shelves did not meet the criteria necessary for granting the
exemption in question. In this context, I would also like to mention the opinion
of the Dutch Competition Authority that competition policy plays only a modest
role in achieving the world’s sustainability goals, but that competition authorities
could at least keep an open mind when dealing with private initiatives leading to
agreements contributing to a more sustainable world.

The fundamental question that must be answered, is whether undertakings can
be expected to produce more sustainably if they are allowed to cooperate in
a cartel agreement rather than in a natural competitive environment. Assuming
that consumers care about sustainability, it seems logical that undertakings would
be interested in investing in a good image in order to attract more customers.
Sustainability is a product attribute that consumers are increasingly interested in
and therefore undertakings use it when competing with each other and in order
to win over customers.

For example, many undertakings are now moving towards ‘green’ marketing in
the area of eco-friendly solutions or organic products, which many customers
welcome, as they have no problem paying extra for products and services that
are sustainable and environmentally friendly, and, thus, bearing higher costs of
undertakings caused by these solutions. On the other hand, when companies
coordinate their sustainability efforts, this leads to a lower level of sustainability
than in case of competition, and the benefits may not always outweigh the damage.
Moreover, if undertakings coordinate their investments in sustainability, this
allows them to coordinate product prices. It is therefore clear that the line between
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justified, sustainable cooperation and an anticompetitive agreement is not always
clearly defined and a detailed case-by-case assessment is always necessary.

In this context, it may also be mentioned that the EU State aid rules already serve
as an effective tool in promoting and achieving environmental objectives. Given
the long-term and capital-intensive nature of most environmental initiatives,
a number of Member States have leaned towards State aid (e.g., the electric
battery project, which involved an investment of € 3.2 billion).

In general, we can expect an increase in sustainable State aid in Europe in
the context of the European Green Deal. This is also backed by the European
Commission’s plans, in particular the European Green Deal Investment Plan,
which aims to mobilise at least € 1 trillion in sustainable investments over the next
decade, creating a framework to facilitate private and public sector investment in
sustainability. On the contrary, the provision of State aid to less environmentally
friendly sectors and businesses (e.g. aviation and fossil fuel industries) is likely to
be subject to stricter controls or even sustainability commitments in the future.

At the moment, it can be noted that European industrial sectors are slowly
adapting to the EU’s carbon reduction objectives but, in the future, there will be
situations where companies will expect the European Commission and European
competition authorities to take these environmental benefits into account when
assessing competition cases.

Banks and other financial institutions will certainly play a key role in the
transition to a green economy. They are the ones who decide which projects or
companies get money to develop their business, and from this year onwards,
under the new regulation, they will have to verify the environmental impact of
projects and will also be obliged to report on how they consider data on these
impacts. A survey of domestic banks’ attitudes to climate protection, conducted
last year, indicated that six of the eight largest banks in the Czech Republic are
already refusing to lend money for investments in the coal industry. This trend
will undoubtedly affect other areas in the future as well and even has the potential
to affect the behaviour of some undertakings and competition in general.

Last year, the European Commission has already shown that it will not tolerate
anticompetitive behaviour that could affect the development of sustainability
by imposing fines on four German automotive companies for concluding a cartel
agreement to restrict the development and introduction of emission control
systems for passenger cars. According to the European Commission, these car
manufacturers possessed technology used to reduce harmful emissions to a greater
extent than what European Union policy stipulates. However, they had only used
it to the extent required by law and had thus not applied its full potential. The
European Commission has found such behaviour to be an infringement of EU
competition rules, as it is essential for Europe to innovate the automotive industry
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in the area of pollution, also with regard to meeting the Green Deal objective.
This was the first sanction for anticompetitive technical development agreements
imposed by the European Commission and we can expect that competition law
will move in this direction in the future.

Competition law is therefore likely to play a certain role in the fight against
climate change, whether it will be mergers, horizontal agreements or State aid.
Competition authorities will thus face the challenge of balancing economic
effects (higher prices for a certain group of consumers) with less quantifiable
environmental effects (cleaner air for all) when assessing the impact of sustainability
measures on consumer welfare. While environmental economics attempts to
assign an economic value to environmental effects, the final results are not always
satisfactory. Nevertheless, this area of concern will likely continue to evolve
and new methodologies will be introduced in order to assign economic value
to non-economic effects. However, I am still convinced that public law aspects
such as environmental protection can only be applied within the framework of
state-oriented provisions, and cannot be done in competition law within the
framework of business-oriented provisions.

The European Commission’s public consultation and the OECD round table
on the relationship between sustainability and competition have shown the
absence of a fundamental consensus among competition authorities at European
Union level on the role of competition policy in promoting sustainability — some
authorities are more or less sceptical on this issue, while others believe that
competition can play a very important role.

However, my personal opinion is that we probably agree on the essentials, which
is that traditional antitrust policy contributes to sustainability objectives by
promoting competition, including competition in innovation, and that it does
not stand in the way of the development of sustainability.

Conclusion

The irreplaceability of an effective competition in a market economy and its
importance as one of the most significant public interests of any modern liberal
state are undeniable.

I believe that it is an effective competition that is the main force that will make
undertakings supply more sustainably produced goods — along with other
desirable characteristics such as high quality of service, efficiency of production,
low prices — and thus lead to a greener economy. Therefore, competition
protection and environmental policy are not mutually contradictory, as sometimes
misinterpreted, but there is a wide scope for finding common path in search for
suitable solutions in favour of all these interests. I do believe that the current trend
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of the gradually increasing number of consumers willing to pay more for more
sustainable products will continue, thus encouraging undertakings to supply
them in better quality and at a better price than its competitors.

It is therefore essential that the Office for the Protection of Competition is
consistent in its protection, with clear priorities and objectives, as well as sufficient
resources and independence. However, it should not be forgotten that, although
the very fundamentals and principles of competition protection are flexible and
yet well established by practice and case law, a significant change in them or
the introduction of new competition law objectives could, in view of certain
contemporary trends, lead to destabilisation and legal uncertainty.

At the same time, the role of the Office in the area of competition protection
should not be limited to investigating anticompetitive conduct and reviewing
concentrations within administrative proceedings, but it should also be active in
the area of legislation and try to prevent the adoption of regulations that favour
certain undertakings or create unjustified barriers to market entry. In addition to
the already mentioned cooperation with other competition authorities, especially
in the European Union, the Office should be active in all activities aimed at
protecting competition. I can promise you that the Office under my leadership
will be a transparent and open, striving to explain the principles and importance
of competition to the public.

In conclusion, I would like to briefly mention that in the second half of this year,
the Czech Republic will take the lead in the European Union. The Presidency
of the Council of the EU represents a major challenge also for the Office and
we are preparing thoroughly for it. Besides I am aware of the efforts of our
French colleagues, it is possible that the Czech Presidency may be responsible for
finalising both pending regulations—the Digital Markets Act and the regulation
on subsidies distorting Internal market — together with representatives of the
European Parliament, within the ordinary legislative procedure. However,
even if the acts in question are already finalised, the Office is ready to actively
participate in the Presidency, looking for other possible ways to further improve
the effectiveness of competition protection. For example, towards increasing the
liability of individuals for cartels or finding new effective ways of cartel detection.
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1. Why are digital markets different?

Over the last decade, digitisation has had a profound impact on society as a whole
and on the economy. While it is seen as a central driver for future prosperity and
growth, it has also stimulated a shift in market dynamics and has raised societal
concerns. Digital markets present several characteristics that differentiate them
from more traditional sectors and industries.

First, one prominent characteristic of digital markets is the absence of monetary
price for many of the products or services offered (Newman, 2015). The digital
platforms that are active in the online or digital sectors are often multi-sided
platforms that strive to attract customers on both sides, which leads them to
offer zero-price services to consumers. This multi-sidedness combined with the
absence of a monetary price — on the consumer side of the platform — generates
particularly strong network effects, both direct and indirect. This situation may
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help to maintain or even raise barriers to entry for rivals and ultimately limits the
competitive pressure on the incumbent platform. This problem is compounded
by the presence of “Big Data” which drives to a significant extent the innovation
in the digital economy. Big Data has become an essential asset for big and
small companies alike. The algorithms developed and constantly improved by
digital platforms allows them to optimise the use of the data they collect and
to identify with ever-better precision what consumers need and want. While
product recommendations can help consumers and save them time and effort,
overreliance on algorithms and Big Data can lead to demand estimation and
price optimisation that would be detrimental to consumers. Ultimately, one can
identify worrying trends where digital platforms can determine each consumer’s
willingness to pay and charge them the highest possible price while they remain
unaware that another customer purchased the same product at a cheaper price.
Here as well, one can identify worrying trends such as demand estimation and
price optimisation and identification of biases to power exploitative practices.

Second, large online platforms have spent a lot of time and resources in
developing a controlled ecosystem — or “walled garden” — where they are able
to unilaterally set the rules and enforce them. These controlled ecosystems have
come to play a significant role in the digital environment; companies rely on
those ecosystems to offer their products and services, and consumers use them
to access those products and services. However, because of the unilateral nature
of walled gardens, consumers face asymmetric information regarding costs,
benefits, and available of outside options. This is the crux of the Commission’s
argument in the Android (European Commission, 2018) and the Google Shopping
case (European Court of Justice, 2021) where Google respectively attempted to
hide rival search engines and rival online search comparison websites. Apple also
tightly controls its ecosystem purportedly to the benefit of users’ security and
privacy, but with important negative effects on consumers and app developed
as alleged by the Commission it is pending cases on music streaming services
(European Commission, 2021) and Apple Pay (European Commission, 2020a).
Users are often locked into one platform or provider or are subject to its
control and possible use of manipulative techniques. Amazon has implemented
a two-fold strategy based on “dark patterns” to entice consumers to become
Amazon Prime members and to dissuade them from cancelling their Prime
membership (Forbrukerrddet, 2020). These manipulatives techniques are the
subject of a complaint launched by the Norwegian Consumer Council last year
(Forbrukerridet, 2021). The controller of such ecosystem might spend time and
resources to ensure continued engagement on the part of the consumers since
such engagement generates the data that constitutes profi-making activities of
the platform. In addition, the controller may seek to combine together the data
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generated by or collected through each of the products or services it provides
inside its ecosystem — this is what Meta is trying to achieve by pooling together
data from Facebook, Instagram, and WhatsApp — or even combing its own data
with data from third parties.

Third, one can also identify in digital markets the increasing permeability
between markets and society. This is because the capacity to monitor, target
and manipulate users can impact important societal debates and democratic
processes. Online tracking and behavioural manipulation can be used to distort
the market for ideas, so as to influence citizens attitudes towards elections and
public debates beyond the remit of economic activities. As highlighted in 2019 by
Margrethe Vestager, the Executive Vice-President of the European Commission,
“it’s important to take a broad view of how the power of platforms is affecting
the basic values of our society — values like privacy, freedom, fairness. And if it
turns out that those values are under threat, then we need to be ready to act”
(Vestager, 2019). The dynamics of digital markets and the rise of tech giants
are posing a risk to our society and democracy. The business models of these
companies are affecting the way we behave not only as consumers, but also as
citizens. One example is the proliferation of “fake new” on social media. While
prima facie it does not appear to be a competition problem strico sensu, a more
careful analysis reveals a different conclusion. Over the past decade, the market
of ideas and information was fundamentally disrupted by the new business model
implemented by these large digital platforms who make profits when consumers
engage with content that is popular and attractive but misleading — sometimes
referred to as “clickbait” — or outright fake. These business practices may not
necessarily be a sign of malice or of influence from foreign political actors; they
can generally be explained by the platform’s pursuit of profits and disregard for
negative externalities and impacts on society as a whole.

Multi-sided platforms, zero-price markets, network effects, controlled ecosystems,
dark patterns, profit maximisation, all these features have together created a digital
environment which may appear on the surface as thriving and dynamic, but
below is characterised by increased concentration and increased market power.
In this environment, the few major players can dictate the nature and pace of
innovation, entry into the market, the expansion of services and the interface
with consumers. Many digital or online markets have tipped in favour of the of
the dominant platforms because of those characteristics.

2.  When to intervene?

The market characteristics described above are in constant flux and therefore
create a familiar dilemma for competition authorities within and without Europe.
Should one trust and hope that market forces alone are sufficient to introduce
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disruption and ensure dynamism, while ultimately safeguarding consumer
interest; or should one take measured action, with the aim of protecting consumer
welfare and well-being, and ensure the competitiveness of markets as well as the
mitigation of negative externalities?

BEUCs report on competition in the digital era (BEUC, 2019) was a contribution
to this important debate where we called for an informed evolution of enforcement
priorities, enforcement capacity and substantive theories of harm. We stressed
that it should be a careful evolution that respects the need to maintain investment
and innovation incentives and allows the market to flourish. Nonetheless, it
should be an evolution that acknowledges changing market realities, the need to
move beyond narrow price-centric analysis, and the necessity to rapidly adapt. In
the context of that evolution, competition authorities should clearly see beyond
the smoke screens and delaying tactics deployed by the large digital platforms
and should appreciate that in the dynamic environment in which those platforms
operate, the failure to act in a timely manner could have essentially the same
effect as not acting at all.

Therefore, we believe that the consumer welfare and wellbeing benchmarks, as
well as other normative goals and values, provide a flexible instrument which can,
first, address both price and non-price welfare effects on multiple and diverse groups
of customers; second, target, in combination with data protection and consumer
law, practices which exploit consumers through profiling, discrimination, use
of asymmetric information and asymmetric bargaining powers; third, address
attempts to distort the competitive landscape; and finally, to tackle exclusionary
practices and target the intentional introduction of friction to distort competition.

When we consider the concept of consumer welfare, it is crucial to go beyond the
mere aspect of price, consumers also benefit from competitive markets on the basis
of choice, product we need to go beyond price: consumers benefit from competitive
markets on the basis of choice, quality and innovation. All these criteria will
become more important than ever in the digital economy. Nonetheless, when we
start to consider and reflect on the scope of EU competition law, it is necessary to
bear in mind that the latter is rooted into sui generis nature of the EU’s political,
social, and economic agenda. The legal regime governing the Union includes
specific references to the Union’s aims to promote, among other things, “the
well-being of its peoples” and to ensure “an open market economy with free
competition”. These aims include “a fair playing field” in which consumers are
protected (European Union, 2012). As then Commission President Juncker said
in its 2016 State of the Union address, “This is the social side of competition
law. And this is what Europe stands for” (Juncker, 2016). The diverse objectives
of European competition law embody certain trade-offs echoing the different
values of the union.
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3. What approach for more effective intervention?

Governments and competition authorities alike may find it difficult to address
these challenges. However gigantic they are, the fines imposed on companies
such as Facebook or Google are clearly insufficient to rein those large digital
behemoths. Over the years, these platforms have come to view antitrust fines as
simply the cost of doing business and do not seem to be deterred by the prospect
of a single-digit billion euro fine. In the meantime, these companies aim to
continually expand and leverage their dominance from one market to another
either through anti-competitive conduct — as in the Commission’s Android and
Google Shopping cases — or through mergers — as was the case with Google’s
acquisition of the wearable device maker Fitbit in 2020 (European Commission,
2020b). The underlying rationale for those anti-competitive practices or for the
merger spree is both evident and logical: tech giants are in an inextricable race
for consumers’ data and their attention — both are a finite resource and a precious
asset in the digital economy — and to dominate the next technological wave.
Nonetheless, it is important but also necessary to set speed limits and define the
rules in which this race should takes place. In that context, one should refrain
from viewing government and competition authorities” intervention as a binary
option where society either does nothing and let the market regulate itself, or to
intervene to such an extent that fair and undistorted competition is hampered
and innovation is stifled. Intervention should be conceived as a spectrum between
those two extremes and should be required to steer technological innovation and
progress towards what objectives that benefit consumers and society as whole at
a European level.

As aforementioned, our proposal is not for a profound revolution of competition
but rather for an evolution where there is ample room to strengthen and optimise
enforcement of the current rules in digital markets. In our report (BEUC, 2019),
the three main recommendations we made to competition authorities were that,
first, authorities should not be afraid of experimenting and testing the boundaries
of competition law. Only by doing this will they be able to clarify the scope
of intervention of competition law, which is a legal discipline still in constant
evolution. Second, authorities should not refrain from using the full extent of
their powers to obtain the necessary behavioural or structural changes to restore
competition in the market. Finally, while not discarding the fundamental of
economics, it might be useful for one second to forget the “Econ 101 textbook”
and think outside the box where competition law is just one of the many pieces
in a legal jigsaw puzzle. Competition is merely one part of a system in which
different legal, social and economic disciplines can complement each other.

One of the previous ancillary disciplines that is slowing moving to the centre
stage in competition law enforcement is behavioural economics. We consider
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that many of the insights derived from behavioural sciences will shed light on
how certain practices can harm consumers and markets alike. As confirmed in
the judgement of the General Court in the Google Shopping case (European
Court of Justice, 2021), the way consumers behave matters. It is crucial that
we consider and assess the implications for competition of how companies are
manipulating consumers and taking advantage of their human cognitive biases
in order to gain an anti-competitive advantage over their rivals.

We have so far praised competition law, but one should not forget that the latter
cannot solve all and every societal problem by itself. First, it is not the role of
competition authorities to take decisions that have a profound societal impact
or that belong to democratically elected institutions. Antitrust enforcement
is a case-specific tool, and it should remain like that way. Cases and decisions
create precedents that can guide firms about their future conduct, but it should
become a substitute for fully-fledged legislation with its erga omnes effect. Second,
legislation should be considered to address specific behaviours or practices that
society as a whole considers undesirable. The General Data Protection Regulation
(GDPR) (European Parliament and Council of the European Union, 2016)
illustrate this policy choice made by the elected representatives to sacrifice some
efficiencies in favour of the protection of personal data and privacy as fundamental
rights. Such important policy decision should be left to the legislature. Legislation
may also have strong pro-competitive effects; such was the case with the Payment
Services Directive 2 which promoted open banking (European Parliament
and Council of the European Union, 2015), the Type Approval Regulation
(European Parliament and Council of the European Union, 2018) on access to
in-vehicle data for repair and maintenance, or the new pharmaceutical rules on
stockpiling to allow earlier entry of generics in the market (European Parliament
and Council of the European Union, 2019).

4. The (complementary) role of regulation

Against this background, a pertinent question is how to legislate or adapt existing
legislation and enforce the law while creating predictability and legal certainty
for companies while encouraging markets to generate positive externalities.

Europe is a frontrunner in thinking about the regulatory framework that is
needed to tackle complex societal challenges. The GDPR is often cited as an
example but there have been other extremely important developments in the
fields of competition, consumer, and internal market law. Nonetheless, with the
benefit of hindsight, one can identify two mistakes when considering regulation
in the digital era. The first error was to have considered these areas of law in
isolation, both at the level of law-making and enforcement. For example, due to
the distribution of competences between the different DGs in the Commission
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and the various Council and Parliament configurations, it has been difficult to
ensure consistency between the different legal instruments to the point that the
same practice or behaviour can be addressed by different laws. This raises the risk
of competing legal regimes and amplifies discretionary enforcement, often leading
to late enforcement or none at all. This problem may be exacerbated by the different
priorities and appetites for intervention among the EU Member States.

The second mistake was to regulate the online world using the same legislative
techniques we employed for the offline world. In debates about digital and
online laws, one can often hear the adage “What is illegal offline, should be
illegal online”. In other words, what is allowed in the offline world should also
be allowed one; however, this premise ignores the very characteristics that are
intrinsic to the online and digital environments — such as significant network
effects leading to monopolies — and which require laws to be tailored for such
specificities. Those structural problems are then often compounded by behaviour
which further limits competition and consumer power and choice.

In that context, the upcoming Digital Markets Act (DMA) (European Commission,
2020c) is a very promising, and much needed tool to regulate harmful behaviours
and practices in digital markets because it provides for tailored solutions through
asymmetrical legislation. In this regard, the DMA complements competition
law enforcement by providing targeted solutions to specific issues raised by
gatekeeper platforms regardless of whether they are dominant under the traditional
competition law. As of February 2022, the European Parliament and the Council
have started negotiations to find a compromise on the Commission’s proposal.
While the Commission’s initial proposal constituted an already very good first
draft, it is essential that the trilogues are used to improve both substantive and
procedural parts of the DMA proposal. First, consumers (i.e. end users) should
be given as much importance as business users in the DMA, and the interests
of both should be safeguarded. Second, the DMA should explicitly prohibit
gatekeepers from circumventing their obligations through the use of ‘dark
patterns’ and other behavioural techniques and interface design to influence
consumers’ choices. Third, consumers — through consumer organisations such
as BEUC and its members — should have the possibility to be heard in decision-
making processes and market investigations under the DMA Finally, the DMA
must foresee effective enforcement measures from the first infringement by
a gatekeeper to ensure swift compliance by gatekeepers with their obligations.
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Abstract

Google is one of the biggest players in the European Union’s, even the world’s,
market regarding the search engines and other related digital services. As such, it
is used by many entrepreneurs to offer their products and services in a targeted
manner to the consumers, for online advertisement is regarded as one of the most
powerful channels concerning e-commerce. Nonetheless, due to its monopolized
status, Google tends to breach the EU’s competition regulation on various levels.
The European Commission had on different occasions concluded that Google had
used its monopoly for its own benefits and against the competition regulation.
Google’s reluctant approach towards the Union’s antitrust regulation is one of
the reasons why many demand clear and complex digital market regulation. The
European Commission listened to such requests and submitted a proposal for the
digital markets act.

The DMA is supposed to have a large effect on the significant market competitors
aiming to regulate behaviors such as Google’s. The potential of the DMA to
combat the antitrust wrongdoing of Google has yet to be verified, however the
possible impact can already be analyzed.

Keywords: ad tech, antitrust, digital market act, Google

JEL Classification: K210

1. Introduction

Regulation of the Digital Single Market is one of the challenges that comes
alongside with the unstoppable development of the modern technologies. The
aim of the regulation is (or at least should be) to build a “healthier and more
competitive” Digital Single Market (Reyna, 2017, pp. 204-207). This especially
means promoting regulation that encourages innovations and consumers’ interests,
such as free choice (Reyna, 2017, pp. 204-207). In order to fulfill such goals, it is
especially crucial to address “gatekeepers”, i.e., private companies through which
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(or better, thanks to which) “information reaches internet users” in such a way
that these companies control not only how the information flows, but, more
importantly, can switch this flow on and off (Daly, 2017, p. 190). Ultimately, the
gatekeepers form not only the unique gate but also a possible barrier between
various entrepreneurs and the target costumer (Geradin [online], 2021.

The necessity to regulate the gatekeepers with ex ante regulation without further
depending only on ex post competition regulation in the Articles 101 and 102
of the Treaty on the Functioning of the European Union is also well known to
the Commission. Hence, on 15 December 2020, the proposal for a regulation
of the European Parliament and of the Council on contestable and fair markets
in the digital sector (the Digital Markets Act) (DMA) was submitted by the
Commission (European Commission [online], 2020a). As is reasoned in the
explanatory memorandum to the proposal, The Commission is highly concerned
with the power and overall dominance of the gatekeepers in a way that they have
“[M]ajor impact on, have substantial control over the access to, and are entrenched
in digital markets, leading to significant dependencies of many business users on
these gatekeepers, which leads, in certain cases, to unfair behavior vis- 3-vis these
business users.” (European Commission [online], 2020a).

2. Problem Formulation and Methodology

In terms of gatekeepers, the main role belongs to, not surprisingly, Amazon,
Apple, Facebook, Microsoft, and Google, and other big tech companies that
are necessary for other entrepreneurs in order to promote and distribute their
goods and services (Caiazzo, 2019, pp. 181-186). Google is currently holding
80-90% market share on the general search market (Reyna, 2017, p. 206) and
its activity establishes “the existence of barriers to expansion and entry, the
infrequency of user multi-homing[,] and the existence of brand effects and the
lack of countervailing buyer power”, thus constituting a dominant position on
such a market (European Commission [online], 2017b). This position allows
Google to leverage into other markets related to the general search market, such
as for example the comparison-shopping market (Reyna, 2017, p. 206). This
ultimately leads to Google breaching EU competition laws on various occasions
as is apparent from the proceedings that the European Commission is currently
leading or has led against Google (Ellia, 2017, p. 470). On 2010, the Commission
conducted an investigation due to Google misusing its shopping results search
engine, Google Shopping, and had consequently decided that Google breached
EU competition law, fining it €2.42 billion as the largest fine in the decision
history of the Commission (Ellia, 2017, p. 493). This Commission’s decision
was recently upheld by the General Court in its judgement T-612/17 from
10 November 2021 (and is with its 706 points notably long) (General Court

41



[online], 2021). In 2019, Google was fined €1.49 billion for “abusive practices in
online advertising” in yet another investigation led by the Commission in this
particular case due to the anticompetitive conduct on the market for online search
advertising (European Commission [online], 2019a). As of 22 June 2021, the
Commission has begun its most recent investigation against Google concerning
the anticompetitive conduct of Google in the online advertising market under
both the Article 101 and 102 of the Treaty on the Functioning of the European
Union (European Commission [online], 2021).

All the abovementioned cases are connected by their affiliation to the ad tech
market and as such, necessarily have similar features. Each of the investigations
mentioned above are premised on a breach of (either exclusively or along with
another Article of Treaty on the Functioning of the European Union) Article 102
of the Treaty on the Function of the European Union, which is ultimately the
factual core of the regulation of the competition within the European Union.

This paper aims to answer the question, whether the submitted proposal of DMA
is capable of efficient ex ante regulation of big tech companies, with special focus
to Google. As for the methodology, the authors analyze the aforementioned
investigations and if available, conclusions of such investigations and try to
answer the question, whether the challenged behavior can be regulated in the
more casuistic manner contained in the DMA and partially detached from the
general anticompetitive (and fairly abstract and not exhaustive (Daly, 2017,
p- 189) Article 102 of the Treaty on the Functioning of the European Union.

3.;Google and anticompetitive investigations

3.1 General Search

In 2010, the Commission responded to the request of many search services
providers and opened an official in-depth investigation of possible anticompetitive
conduct by Google. This conduct consisted in Google prioritizing their own
shopping search results on the top of the general search and indexing the websites
of other shopping search services (comparison search services) on the lower
position, even on further pages of the search results, in a way that this could harm
such competition (European Commission [online], 2010).

It is important to note that the investigation was concerning primarily Google’s
horizontal search services (Ellia, 2017, p. 470) (Horizontal search services are
search service that provides answers (indexes relevant websites) on more general
rather than specific queries. Vertical search services, on the other hand, are focused
on more specific queries and provide more detailed information regarding the
goods and services in the indexation results itself (e.g., price comparison, where
to buy, costumer reviews etc.) — Google Search — and therefore the relevant
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market was defined as the general search market (European Commission [online],
2017b). However, while indexing the results on Google Search, on the top of
the indexation is the so called “OneBox” that lists the results of the indexations
from the vertical search service — Google Shopping. At the same time, other
vertical search service providers were placed below the results from OneBox and
moreover their indexation on further search results seemed purposeful in order
to disadvantage them on the comparison search market (Ellia, 2017, p. 472). By
doing this Google was supposed to be using its dominant position in general
search market in an anticompetitive way by leveraging the comparison-shopping
market (Reyna, 2017, p. 250).

After seven long years of investigations, two European Commission’s Statement
of Objections (2015, 2016) and several unsuccessful attempts to come to an
agreement between EC and Google, on 27 June 2017 EC adopted its final
decision on this matter (European Commission [online], 2017a). Google was not
successful with its defense based on the claim that the aforementioned behavior is
competition on the merits (According to the report of Organization for Economic
Co-Operation and Development, the competition on the merits means that
“dominant enterprise” can lawfully engage in conduct that falls within the are
circumscribed by that phrase, even if the consequence of that conduct is that rivals
are forced to exit the market, or their entry or expansion is discouraged (OECD,
2006). More on the competition on the merits and when its implications also CJEU
Decision from 27 March 2012, C-209/10 Post Danmark A/S v. Konkurrenceradet,
with intervener Forbuger-Kontakt a-s, para. 25 and further.), neither with the attempt
to point out that Amazon and eBay should be considered as competitors operating
within the comparison-shopping market (Ellia, 2017, p. 472). The most significant
difference is, according to Commission that the so-called merchant platforms such
as eBay and Amazon do not offer simple comparison of prices and various products
without the intention to buy such products exclusively on their website. By the
means of this definition, the merchant platforms are most likely eligible to be
indexed in the search results unlike the rival comparison shopping services.

The dominance of Google on the general search market was reasoned by the
Commission by pointing out that Google has a 90 % share in each of the countries
in EEA and thus creating barrier for other competitors to entry this market. This
barrier exists, according to the Commission, simply because “the more consumers
use a search engine, the more attractive it becomes to advertisers” (European
Commission [online], 2017a, point 159).

Because of Google’s dominant position on the general search market, it has
a “special responsibility” (European Commission [online], 2017a, point 331).
However, Google has abused its dominance on the general search market and
therefore breached the special responsibility it has by leveraging into other

43



market consequently restricting competition on this other market (which is, of
course, comparison shopping market) (European Commission [online], 2017a,
point 334). As indicated above, Google restricted other competitors by two
interconnected means:

Indexation of Google Search prioritize results of Google Shopping on the very
top of the indexed results in OneBox;

Other comparison-shopping services are substantially demoted in the indexation
results in a way that even Google’s biggest competitor on comparison shopping
market appears on average on page four of the results (Antitrust European
Commission [online], 2017).

The Commission ultimately closed its investigation with the conclusion that the
described anticompetitive conduct of Google had harmed both other comparison-
shopping services by disadvantaging them on the relevant market and also the
consumers by “depriving them of genuine choice and innovation” (Antitrust
European Commission [online], 2017).

However, Google refused to accept the findings of the Commission’s investigation
and therefore filed an action against Commission on 13 October 2017. The
General court, however, upheld the decision of the Commission by its decision
T-612/17 from 10 November 2021 (General Court, 2021).

One of the General Court’s foremost reasons was that there is a difference
between the “refusal to supply” and “difference in treatment”. According to
General Court, the “refusal to supply” assumes unilateral active action from the
competitors consisting of explicit refusal to gain access upon the request of the
other competitor (Katsifis [online], 2021) the General Court argued that Google’s
conduct consisted mainly of internal discrimination on the general search service
by leveraging other markets thanks to Google’s dominant position on the general
search market (General Court, 2021, para. 237). Moreover, the current case is
based on the active conduct of Google preferencing its own comparison-shopping
search service and thus establishing the difference in treatment (General Court,
2021, paras. 248-249). Therefore, the General Court concluded that the Bronner
criteria (These criteria basically sets criteria on when is “self-preferencing”
prohibited. The criteria in Bronner are rather strict) cannot be applied in the
current case (General Court, 2021, paras. 248-249), leaving Google with little to
no hope for any positive outcome. This conclusion of the General Court however
means that the explicit refusal of access by the dominant competitor to other
competitors can be more convenient than actually let them access the facilities
but on less favorable terms (Katsifis [online], 2021).

As for the anticompetitive conduct itself, the General Court stated that the role
of the Commission within the investigation is to prove that the investigated
conduct is simple “capable of restricting competition” (General Court, 2021,
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para. 439). Moreover, the Commission is not required to “to identify actual
exclusionary effects” (General Court, 2021, para. 442). Finally, the Commission
is not even obliged to “demonstrate that possible consequences of the elimination
or restriction of competition actually manifested themselves” (General Court,
2021, para. 443), it suffices that the investigated conduct “is highly likely to have
such consequences” (Ibidem).

Ultimately, the General Court concludes that by preferring its own comparison-
shopping services within the results in general search, Google actually infringed
Article 102 TFEU but only on the market for specialized search services.
However, the General Court disagreed with the Commission on the findings
that the infringement of Article 102 took place as well on the general search
market (General Court, 2021, para. 703) .

3.2 Google AdSense

Following the case in 2010, The European Commission has decided to investigate
Google’s alleged antitrust behaviour once again, this time tackling unfair
practices in online advertising (European Commission [online], 2019¢). Google
was accused of maintaining its dominant market position through imposing
anti-competitive restrictions on third party websites. The infringement lasted
for over 10 years, denying companies the possibility of fair market competition
(European Commission [online], 2019a, paras. 2-5).

In the years 2006-2016, Google held the most power (above 70%) in online
search advertising intermediation market (Ibidem, para. 719), which constituted
Google’s dominant position alongside with the substantial investments necessary
for entering the market (Ibidem, paras. 150-151), overwhelming effects of the
strong network (such as Google’s) (Ibidem, para 203) (by network effects it is
meant that Google had strong position in most of the members states thus creating
interlinked and cooperative network which is very challenging to compete with.),
and the inability of the advertisers to compete with advertising intermediary giants
such as Google — i.e., “the lack of countervailing buyer power” (Ibidem, para 273).

For the first time in 2006, Google included contract exclusivity clauses,
requiring the publishers “to source all or most of their advertising requirements
from Google” (Ibidem, para. 4). Google gradually added clauses such as
“Premium-placement clauses Minimum Google Ads Clause” in 2009 and later
the “Authorising Equivalent Ads Clause” (European Commission [online],
2019b). Premium placement clauses limited Google competitors’ search adverts
from the most visible and clicked spots in search result pages, hence demanding
that publishers reserve the most profitable space on their search result pages
for Google’s adverts. Additionally, another clause required publishers to seeck
Google’s written approval before making changes in the display of a rival
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platform’s adverts. This enabled Google to control the attractivity and reach of
their rivals (European Commission [online], 2019b).

By the Exclusivity clause, Google consolidate its position while simultaneously
preventing other competitors to access the market by prohibiting the clients to
list other search ads than Google’s. This, according to the Commission has led
to, inter alia, to deterring possible innovations in the advertising technologies
and, of course, harmed the consumers in the first place (European Commission
[online], 2019a).

By the Premium Placement and Minimum Google Ads Clause, Google prevented
competitors from using “the most prominent and therefore most profitable space
on search results” (European Commission [online], 2019a) with the similar effect
as already mentioned before. Google’s clients had no other option than to use
AdSearch for the most profitable positions in search results and in case they
wanted to use only a limited number of search ads, all of them needed to be
sourced by Google.

Finally, by Authorising Equivalent Ads Clause, clients of Google were obliged
to ask Google for direct consent in case they actually wanted to implement any
change whatsoever to the “display of competing search ads” (Ibidem, para. 15),
having it the same effect as mentioned above (Ibidem, para. 25).

Ultimately, in neither of the above listed clauses, Google was not able to prove
that it was “objectively justified” nor “that the exclusionary effect was outweigh
by advantages in terms of efficiency gains that also benefit consumers” (Ibidem,
paras. 17, 21, 26). As a result, Google was fined € 1.49 billion for infringement
of Article 102 TFEU and Article 54 of the EEA Agreement. Google has
consequently appealed against the Commission’s decision which is now pending
before the General Court (Murphy [online], 2019).

3.3 Google advertising

More recently, on 22 June 2021, the Commission announced a new investigation
against Google’s alleged anticompetitive conduct. Google might have violated
the EU competition rules on the ad tech market by giving unallowed advantage
to its own advertising technology which could consequently lead to the unfair
discrimination of the advertising technology services (the ones who provide
the technology used for advertising), advertisers (the ones whose intention is
to advertise their goods and services), and publishers (entrepreneurs who are
providing their domain / website for the advertisement using technologies of the
advertising technology services) (European Commission [online], 2021).

Google’s revenues are highly dependent on the so called “surveillance capitalism
economy model” meaning that although the services provided by Google might
not have monetary value for the users of the internet, Google earns money by
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collecting and analyzing data about the internet users and either uses it for
its own personalized advertising or sells the data to third parties for the similar
purposes (Daly, 2017, p. 189). The advertising is also one of the reasons, why
many internet services can be provided free — the revenues are dependent on the
advertisement (European Commission [online], 2021). The Commission opened
the investigation in this case because Google might have restricted access to
collected data from other competitors and used the data only favoring its own
advertisement technology services. Furthermore, Google might have restricted
other competitors by making it mandatory for the advertisers to use technology
provided solely by Google. Explicitly excluding the advertisement technologies
provided by other competitors on various websites. Google also showed various
other allegedly anticompetitive actions such as the announcement of a plan
prohibiting cookies of third parties on Chrome (Google’s web service).

The report on the opening of the investigation states that in case of confirming
the afore described conduct, Google would breach Article 101 and Article 102
of the Treaty on the Functioning of the European Union which would include
the Google Search / Google Shopping and AdSense case, yet another major ex post
regulative attempt of the Commission to tackle the question what is allowed
innovative conduct of big tech giant and what is harmful for the competition.
Maybe it is time for some rather ex ante regulation to take place.

3.4 Is there anything in common?

All of three cases above concern operations of Google on so called (as will be
explained below) core platform services. Google’s role in the cases “gatekeeping”
the access to the relevant market, to decide the faith of the portal between the
end costumers and business customers. Google Search and Google advertising seem
to have the anticompetitive approach to innovative technologies in common.
In the first case, Google prioritized its shopping comparison services before the
competition by listing the results within the general search results in so called
“One Box”, which is a rather innovative technology for the search services.
However, the leveraging practice and abuse of the dominance of Google on the
general search market were not compatible with the internal market. There is
still little known about the third case, but it seems that Google, once again, used
an innovative technology for its own advantage while at the same time harming
both the other competition and end costumers.

In the AdSense case, Google abused its dominance in the market to force both the
advertisers and publishers, by the contractual clauses, to strengthen its position
by giving it anticompetitive advantage which consequently led to distortion of
the relevant market.
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The investigation of all three cases was (and in the Google advertising case still is)
very challenging. It is the very nature of the digital market that in connection
with the competition investigation proceedings leads to both very long and
difficult scrutiny (Geradin [online], 2021). For the purpose of the competition
investigation it is necessary to define 1) relevant market, which is two steps
process assessing first the product market and second the geographical market
(Sylwan, 2021, p. 14); 2) to determine the dominance of the investigated
undertaking on the previously defined relevant market; 3) to make a case-by-
case analysis whether the investigated conduct of the dominant undertaking has or
is able to have negative effect on the competition; 4) to assess the consumer welfare
test (Schweitzer, 2021, p. 6). The DMA aims to change that approach towards digital
market, excluding explicitly the effect-based approach analyzed ad hock for each of
the cases and implicitly the consumer welfare test (Schweitzer, 2021, p. 6). The DMA
thus reacts on the challenges laid upon the anticompetitive investigation related to
gatekeepers and core services in a way that it rather complements than replace the
competition regulation (European Commission [online], 2020a, Recital 10).

4.  General Markets Act

4.1 Introduction to revolutionary (?) regulation

As was mentioned at the very beginning of this paper, large platforms act as
gatekeepers, creating a dependency on their services and access of business users
making the gatekeepers the masters of the internet (which is, of course, the very
definition of gatekeepers) (Geradin [online], 2022). The position of a gatekeeper
mightlogically lead to unfair and anticompetitive behavior and a threat of negative
impact on the contestability of the digital markets. In the end, gatekeeping
leads to inefficiency in the market, which is typically demonstrated by “higher
prices, lower quality, as well as less choice and innovation to the detriment of
European customers” (European Commission [online], 2020a, p. 1). To prevent
such a harmful behavior to both the competitors of gatekeepers as well as to the
consumers, the Commission represented the DMA. The goal of the DMA is to
ex ante regulate gatekeepers’ influence (Anderson, Marinielo [online], 2021) and
consequently to let the full potential of smaller platforms thrive in the era of big
tech giants (Sylwan, 2021, p. 67).

The DMA proposal focuses on the regulation of “core platform services”
(European Commission [online], 2020a, Article 1, Section 2). Core platform
services being defined in the proposal in Article 2 Section 2, which includes
exhausting list of what is meant by the “core platform services”. Those include
“(1) online intermediation services (incl. for example marketplaces, app stores and
online intermediation services in other sectors like mobility, transport or energy),
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(ii) online search engines, (iii) social networking, (iv) video sharing platform
services, (v) number- independent interpersonal electronic communication
services, (vi) operating systems, (vii) cloud services, and (viii) advertising
services, including advertising networks, advertising exchanges, and any other
advertising intermediation services, where these advertising services are being
related to one or more of the other core platform services mentioned above.”
Core platform services are those, where the problems are the most noticeable and
where a limited number of large platforms act as gatekeepers in between business
users and end customers (Ibidem, Recital 17). However, not every provider of
the core platform services is considered a gatekeeper and vice versa. The DMA
contains both a quantitative and qualitative criteria the undertaking must met to
be considered a gatekeeper.

The qualitative criteria are: 1) the operation of the undertaking has significant
impact over the internal market, 2) it operates a core platform service that
is an important gateway to the end customer, 3) the undertaking “enjoys an
entrenched and durable position in its operations” (or it is foreseeable to have one
in near future) (Ibidem, Article 3(1)). The quantitative criteria consider turnover,
monthly active end users, and / or active business users, and finally, if the latter
criteria were met in the each of the last three financial years (Ibidem, Article 3,
Section 2). If the undertaking meets all the quantitative criteria, it informs the
Commission which afterwards designates the undertaking as a gatekeeper
(Ibidem, Article 3 §§ 3 and 4). If a company is identified as a gatekeeper it is
obliged to follow the rules set further by the DMA, especially in Articles 5 through
13 of the DMA. The question is, though, whether the DMA sets sufficient rules to
prevent Google from the conduct described above and therefore could potentially
set borderlines that will help Google and other gatekeepers dominating other core
services (Geradin [online], 2022) to modify their services to potentially avoid ether
a competition investigation or investigation pursuant to the DMA.

4.2 Effect on Google

The regulation introduces clear rules that can be effectively pursued and, in
case of breach, enforced by the regulatory bodies (Anderson, Marinielo [online],
2021). The most important obligations of the gatekeepers with regard to the
functioning of the market are contained in the Articles 5 and 6 of the DMA.
With regard to the Google Shopping case, the DMA regulates and prohibits such
behavior of the gatekeeper that treats “(...) more favorably in ranking services
and products offered by the gatekeeper itself or by any third party belonging to
the same undertaking compared to similar services or products of [a] third party
and apply fair and non-discriminatory conditions to such ranking” (European
Commission [online], 2020a, Article 6 § 1(d).
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The DMA also requires the gatekeepers to provide any third party online search
engine providers with “access on fair, reasonable and non-discriminatory terms to
ranking, query, click and view data in relation to free and paid search generated by
end users on online search engines of the gatekeeper (...)” (European Commission
[online], 2020a, Article 6 § 1(d). This particularly means that Google would be
prohibited from prioritizing its own shopping comparison services before other
providers without any assessment whether such behavior actually distorts the
competition or whether such conduct could be hypothetically assessed as e.g.,
competition on merits. By the same token, Google is obliged to, upon their
request, provide the other search engine providers, meaning competitors of
Google, with relevant information on how the end consumers interact with their
services, hence with the information that is necessary for the service providers to
efficiently innovate their search engines.

As for the AdSense case, the DMA regulates all of the types of behavior that
the Commission has found to be against the competition. First of all, the DMA
requires the gatekeepers to “allow business users to offer the same products or
services to end users through third party online intermediation services at prices or
conditions that are different from those offered through the online intermediation
services of the gatekeeper” (European Commission [online], 2020a, Article 5
§ 1(b), or the so called “Most Favoured Nation clause” (Sylwan, 2021, p. 58).
Furthermore, Google shall “provide advertisers and publishers to which it supplies
advertising services, upon their request, with information concerning the price paid
by the advertiser and publisher, as well as the amount or remuneration paid to the
publisher, for the publishing of a given ad and each of the relevant advertising
services provided by the gatekeeper” (European Commission [online], 2020a).
These obligations basically exclude any implementation whatsoever of clauses
with a similar or identical nature as already described in the Exclusivity Clause and
Premium Placement and Minimum Google Ads Clause. Furthermore, according
to the DMA, Google shall allow the business users to use other services without
prior consent of Google (European Commission [online], 2020a, Article 6 § 1(c),
(e), and (g).).

As for the Google advertising case, little is still known to assess whether the
DMA effectively prevents such a behaviour, however, it can be certainly said
that the DMA contains various obligations that are focused on the advertising
market, such as already mentioned prohibition of prioritization (European
Commission [online], 2020a, Article 5(b), (c), (e), and (f); Article 6 § 1(d)),
mandatory information provision upon the request of other competitors
(European Commission [online], 2020a, Article 6 § 1(g)), and obligation of
effective portability of data generated through the activity of a business user of
end user (European Commission [online], 2020a, Article 6(h)). All the above
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mentions obligations and prohibitions are likely to have a significant impact on
any advertising services provided by Google.

5. Conclusion

As is quite clear, the Commission’s investigation on Google’s (in some cases
still) alleged anticompetitive behaviour on the digital market is far from being
simple. The dynamic and self-evolving nature of competition law is almost
uncontainable, the digital market is not particularly suitable for the scrutiny
that always follows an alleged breach of anticompetitive rules (Sylwan, 2021,
p- 52). In the Google Shopping case, the final decision (or is it) was delivered
more than a decade (sic!) after the initiation of the investigation. Even though
the competition regulation cannot be per se considered completely ineffective,
it is obvious that another mechanism is necessary in order to prevent harmful
behaviour of ad tech giants, or from another point of view it is necessary to define
borderlines in which the big tech undertakings can implement their innovative
products without breaching the rules regulating the digital market.

As is analysed above, the DMA contains ex ante regulation that impacts
on the behaviour of Google that was already investigated and declared to be
anticompetitive or is currently under scrutiny by Commission. Under the DMA,
Google and other gatekeepers will have basic guidelines in order to modify their
mechanisms and business practices.

Therefore, the DMA might have potential to both ease the rigid anticompetitive
scrutiny by being the type regulation that evolves alongside the digital market
(Andreson; Mariniello [online], 2021) and to also be the preventive (ex ante)
regulation that is shall be considered as framework for the provision of services

by big tech undertakings.
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Abstract

The proposed Digital Markets Act is an instrument complementing established
EU and national competition laws. Its objective is to ensure a fair and competitive
digital economy in the EU by regulating ‘gatekeepers’ (large online platforms
under certain criteria) more flexibly and timely. This article analyses whether the
current approach creates an appropriate instrument for achieving its objective.
First, it deals with the question whether there is a need for a separate regulation.
Second, the notion of a gatekeeper. The concept of ‘gatekeepers’ seems to be
tailored to particular subjects that may not necessarily be dominant undertakings.
This approach may help to tackle selected issues that current large online
platforms face, but limiting some undertakings, regardless of their dominant
position, may also distort competitive forces. Third, it deals with ex ante rules
(in comparison to current ex post EU and national competition rules). Ex ante
rules may, on the one hand, minimise the detrimental effects of anticompetitive
practices. However, on the other hand, they may impose unnecessary limits
where these practices would not cause future economic harm. Fourth, it deals
with the limited role of national competition authorities in enforcing the Digital
Markets Act. It is essential for the EU to have a coherent approach to achieve the
enforcement of these rules effectively, but it seems unwise to completely omit
national competition authorities, who have created successful decision-making
practices in this area in recent years. Finally, its provisions dealing with access to
data and its relationship with various regulations dealing with data. The lack of
clarity may render these provisions ineffective.

Keywords: digital markets act, EU competition law, gatekeeper platforms, national
competition authorities, digital innovation

JEL Classification: K210
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1. Introduction

Proposal for a regulation of the European Parliament and of the Council on
contestable and fair markets in the digital sector (Digital Markets Act) (hereinafter:
‘proposed Digital Markets Act’) as defined in the Explanatory Memorandum, aims
to complement existing EU and national competition regulations. In essence, it is
a sector-specific competition regulation (Petit N., 2021).

Its objective is to ensure a fair and competitive digital economy in the EU by
regulating ‘gatekeepers’. A gatekeeper is a provider of core platform services that
has a significant impact on the internal market, operate a core platform service
that serves as an important gateway for business users to reach end-users and
enjoys an entrenched and durable position in its operations, or it is foreseeable
that it will enjoy such a position in the near future and meets the stated thresholds
[article 3 (1, 2) of the proposed Digital Markets Act]. Even when the thresholds
are not met, European Commission (hereinafter: ‘Commission’) may identify
a subject as a gatekeeper [article 3 (6) of the proposed Digital Markets Act].

Gatekeepers are regulated to restrict the negative effects that their actions have on
the digital sector. According to the Explanatory Memorandum of the proposed
Digital Markets Act, gatekeepers “have substantial control over the access to,
and are entrenched in digital markets, leading to significant dependencies of
many business users on these gatekeepers, which leads, in certain cases, to unfair
behaviour vis-2-vis these business users. It also leads to negative effects on the
contestability of the core platform services concerned”. When a gatekeeper
platform sets conditions with almost no competition, the lack of contestability
and unfair practices, it may lead to a less efficient digital sector. Therefore, it may
result in higher prices, lower quality, and fewer customer choices or inappropriate
practices that involve unfair uses of customers’ data and locking customers to
a particular service with no options to switch to another (Digital Markets Act,
Explanatory Memorandum).

The Digital Market Act aims to tackle these issues by setting complex rules
applicable universally in the whole EU digital market. However, these proposed
rules are “in an experimental stage — just as digital markets themselves”
(Piche, P.G., 2021). The wording of the proposed Digital Market Act is unclear,
along with its relationship with other regulations.

This paper deals with the following issues that the proposed Digital Markets
Act face: the need for a separate regulation, the notion of a gatekeeper and
its possible effect on competition, ex ante regulation and its comparison with
the Electronic Communications Code, limited role of national competition
authorities and provisions dealing with access to data and their relationship with
various regulations.
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2.  Why a separate regulation?

'The proposed Digital Markets Act is adopted to deal with issues that the current
rules (mostly in the area of competition law) are unable to face properly. The
current regulation’s solutions take too much time or are not sufficient to solve
complex issues.

For example, when the national/EU authorities intend to intervene in the
competition law, they need to overcome several constraints. Under article 101
TFEU, there is a condition of explicit coordination, and under Article 102, of
a dominant position. Moreover, EU competition law only prohibits the abuse of
a dominant position, not dominance as such (Europemballage Corporation and
Continental Can Company v. Commission, 6/72). The fact that an undertaking
controls the business area does not create a reason for the intervention of the
competition authorities, even when its actions seem to cause several issues (as
already mentioned). Even when the conditions of explicit coordination or abuse
of a dominant position are met, it may take years to achieve an enforceable
decision since most undertakings seek the annulment of the decisions of the
Commission or national competition authorities (Ibdnez Colomo, P., 2021).
There is a possibility of imposing interim measures during the proceedings, but
it only constitutes provisional legal protection, and it is not possible to impose
them universally. For example, with regard to interim measures before EU courts,
a proposed measure aimed solely at protecting the interests of one of the parties
is not permissible (Lenaerts K, 2014). Interim measures are adopted only where
the following conditions are met: (i) there is a reasonably strong prima facie case
establishing an infringement, (ii) there is a likelihood of serious and irreparable
harm to the applicants unless the measures are ordered, and (iii) there is an
urgent need for protective measures (I/MS Health v. Commission, T-184/01 R).
Therefore, interim measures allow us to react only in selected cases and cannot be
considered a complex and suitable solution for the above-mentioned issues that
the digital markets face.

'The proposed Digital Markets Act allows one to intervene and react to the unwanted
behaviours without the obligation to define relevant markets, demonstrating that
the undertakings are dominant in these markets and simultaneously abuse their
position or the condition of explicit coordination. The only condition to be met is
that the undertaking is a gatekeeper, as defined in the proposed Digital Markets
Act. Subsequently, all gatekeepers are obliged to refrain from several activities
or act in a certain way that the proposed Digital Markets Act requires. This
approach allows us to target unwanted behaviours faster and more efficiently.

However, the proposed Digital Markets Act is not intended to replace current
competition rules. It also does not exclude the simultaneous application of
competition regulation, even if they both deal with the same issues, such as
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self-preferencing, limiting or refusing access to the collected data or limited
interoperability. All these issues have been already addressed by current
competition law, such as Microsoft v. Commission, T-201/04. The decision B6-
22/16, Facebook, Bundeskartellamt.

It should also be noted that competition law, even though it has its limits, is an
effective and appropriate tool for regulating the digital economy. Competition
law can be applied across disciplines without any sectoral or technical limits. It
is suitable for addressing changing technology and different relations between
sectors of the economy (Joint position of European competition authorities,
2021). The nature of the competition law makes it a suitable accessory to the
proposed Digital Markets Act. Even in future, it may be an inspiration for
keeping the proposed Digital Markets Act up to date.

However, the relationship between the proposed Digital Markets Act and current
competition rules stays unclear. The proposed Digital Markets Act states that it
“aims at complementing the enforcement of [current] competition law; that rules
are without prejudice to articles 101 and 102, [...] and to national competition
rules.” But it further mentions that the application of the national competition
rules “should not affect the obligations imposed on gatekeepers [under proposed
Digital Markets Act] and its uniform and effective application in the internal
market” (Recital 9, proposed Digital Markets Act). The governments of Germany,
France and the Netherlands asked to clarify the relationship between the existing
rules of EU and national competition law (Germany, France, and the Netherlands,
2021). They also suggest that the proposed rules pursue complementary goals
to the existing rules, and they should “complement existing tools rather than
weakening or substituting them”. The joint proposal asks for coordination of
content and the enforcement of the existing and proposed rules.

The joint proposal also mentions that the proposed Digital Markets Act should
not undermine the national rules regulating digital markets. Different member
states may have different objectives in regulating the digital economy and should
have “a sufficient and clear leeway” for national rules.

Several member states are introducing national rules under competition law that
regulate the behaviour of undertakings, similar to the concept of gatekeepers.
For example, Germany included the provision on “the abusive conduct of
undertakings of paramount significance for competition across markets” (Joint
position of European competition authorities, 2021).

The Digital Markets Act allows the member states to act on their regulation.
However, it should not be omitted that the gatekeepers operate on an EU-wide
basis. A considerably different regulation within the EU digital market may lead
to fragmentation. In this case, customers and small businesses that depend on
gatekeepers may find themselves in an even less favourable situation since less
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predictability, and higher compliance costs mean more barriers to the digital
market in the EU.

Therefore, it can be concluded that there is a need for a sector-specific regulation
for digital markets, but it is necessary to clear the relationship between the
proposed Digital Markets Act and national competition regulations to determine
when it is appropriate to apply these regulations. Further, this relationship should
balance the possibility of member states to partially regulate different aspects of
the digital economy and still maintain a consistent approach EU-wide.

3. The notion of a gatekeeper

As mentioned above, the proposed Digital Markets Act rules apply only to the
undertakings that meet the definition of a gatekeeper, regardless of whether it
holds a dominant market position (Article 3 of the proposed Digital Markets
Act). Then, these rules may apply only to selected few competitors rather than
most sector-specific regulations that apply to all subjects in specific areas.

In a situation where the gatekeeper does not hold a dominant position and
its other competitors do not meet the definition of a gatekeeper, a gatekeeper
undertaking finds itself in a much less favourable situation. Indeed, it should
limit several of its activities, and the other competitors may use these activities
as an advantage to gain more market control. Such application of rules of the
proposed Digital Markets Act would not be fair and competitive, and it also may
distort competitive forces.

The Commission may exempt a gatekeeper from specific obligations only on the
grounds of (i) public morality, (ii) public health and (iii) public security (Article 9
of the proposed Digital Markets Act). Based on the above-mentioned example, it
would be appropriate for these exceptions to include a case of a possible distortion
of competition.

The notion of a gatekeeper should consider the competition more to prevent the
unfair treatment of gatekeepers as selected undertakings and possible distortion
of competition.

4.  Ex ante regulation

The novelty in the proposed Digital Markets Act is ex ante rules. There are
already ex ante rules in competition law in the Directive of the European
Parliament and of the Council 2018/1972 of 11 December 2018 establishing the
European Electronic Communications Code (hereinafter: ‘European Electronic
Communications Code’).

However, there are significant differences between ex ante rules in the Electronic
Communications Code and the proposed Digital Markets Act.
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The main objective of the Electronic Communications Code is to promote
competition in the provision of electronic communications networks and associated
facilities [Article 3 [2B] Electronic Communications Code]. On the other hand,
the main objective of the proposed Digital Markets Act is to ensure a fair and
competitive digital economy, not competition per se. Therefore, the objective of the
Digital Markets Act is wider and quite vague. It can be assumed that the fair and
competitive digital economy should also include respecting competition rules,
but this notion is too unclear to conclude that (Petit, N. 2021).

There are also differences in the practical implementation of the rules. The
Electronic Communications Code enables the application of ex ante rules only
when the intervention is necessary to maintain effective competition. The proposed
Digital Markets Act rules apply regardless of the state of the competition when the
undertaking is designated as a gatekeeper.

Additionally, there is a difference in the scope of the implementation of these
rules. The Electronic Communications Code expressly states that the “regulatory
authority shall choose the least intrusive way of addressing the problems identified
in the market analysis” [Article 68 (2) Electronic Communications Code].

The proposed Digital Markets Act is less strict in the scope of the implementation
of its rules. Article 7(5) states that the Commission “shall ensure that the
measures are effective in achieving the objectives of the relevant obligation and
proportionate in the specific circumstances.”

The condition in the Electronic Communications Code of choosing the least
intrusive way is much stricter than the condition of effectiveness and proportionality.
When the measure is effective and proportionate, it does not mean that it is also
the least intrusive. There could be less intrusive measures, but the Commission
does not need to consider them, when a more intrusive measure would meet the
condition of effectiveness and proportionality.

Both wordings consider that the measures should achieve the objectives of the
regulations, but the wording stated in the Electronic Communications Code
seems to be more appropriate since it prefers measures that least interfere with
the rights of subjects.

Thus, it can be concluded that the ex ante rules in the proposed Digital Markets
Act are fundamentally different from the current ex ante competition regulation.
Ex ante rules in the Electronic Communications Code are formulated per the
current competition rules and seem to minimise the interference of the authorities
to the rights of subjects. On the contrary, ex ante rules in the proposed Digital
Markets Act (as mentioned in the previous section) are not formulated clearly,
and the possible interferences of the authorities may be more intrusive.
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However, there is no doubt that the proposed Digital Markets Act will have an
impact on the state of competition. The unclear rules may cause the following
issues on the state of the competition:

First, the unclear relationship between the competition law and the proposed
Digital Markets Act causes difficulty in determining whether the behaviour that
the proposed Digital Markets Act regulates in practice is problematic. However, the
list of restricted behaviours (mostly stated in Article 5 and Article 6 of the proposed
Digital Markets Act) is based on the decision-making practice of competition
authorities (joint position of European competition authorities, 2021). Without
a deeper competition law analysis, it cannot be determined whether a behaviour is
in a particular situation problematic and has negative effects on the digital market.
The proposed Digital Markets Act may unnecessarily limit some behaviours.

Second, the proposed Digital Markets Act is reversing the burden of proof. In
the current competition regulation, the burden of proof is on the authorities
to impose any obligations. The proposed Digital Markets Act not only sets out
ex ante rules, but to suspend these obligations, gatekeepers should demonstrate
“that compliance with that specific obligation would endanger, due to exceptional
circumstances beyond the control of the gatekeeper, the economic viability of the
operation of the gatekeeper in the Union, and only to the extent necessary to
address such threat to its viability” (Article 8 of the proposed Digital Markets
Acy). It is also possible in Article 9 for the proposed Digital Markets Act to be
exempted from specific obligations, and it needs to be initiated by the gatekeeper.

Such an approach increases the regulatory burden, and even the Commission has
acknowledged that regulatory burdens are often a major obstacle to innovation
(Pelkmans, Renda, 2014). The most appropriate solution would be to better target
regulation to specific behaviours. That would ease the administrative burden
that the gatekeepers would face when all obligations apply to all gatekeepers,
regardless of their situation, until they prove the Commission otherwise.

Ex ante regulation may be a useful tool in regulating digital markets. However,
it is necessary to clarify the relationship between the current competition
rules and the proposed Digital Market Act to consider the possible distortion
of competitive forces and lessen the administrative burden of gatekeepers by
Commission initiatively considering specific situations.

5. Role of national competition authorities

Even though the proposed Digital Markets Act is based on the decision-making
of national competition authorities, acknowledging their ability to tackle
contemporary digital issues, the wording of the proposed Digital Markets Act
does not provide them with any role in the enforcement of its rules.
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Several national competition authorities dispose of a high level of expertise,
even in digital markets, from the experiences in past proceedings. It seems
quite inefficient to omit national competition authorities that created successful
decision-making practices in this area in recent years.

The proposed Digital Markets Act would mean for the Commission new challenges.
National competition authorities warned in their Joint paper that if only a limited
number of gatekeepers were concerned by the proposed Digital Markets Act, it
would be difficult for the Commission “to provide sufficient resources to enforce all
the obligations and prohibitions referred to in the proposed Digital Markets Act, in
each member state and at all times.” National Competition Authorities also warn
of the enforcement bottleneck and significant delays in enforcing these rules (Joint
position of European competition authorities, 2021).

'The solution would be to include national competition authorities in the proposed
Digital Markets Act’s enforcement.

Including national competition authorities in the proposed Digital Markets Act
enforcement would also help to prevent possible conflicting decisions in national
competition regulation and the proposed Digital Markets Act rules. National
competition authorities would have experience in general competition and the
proposed Digital Markets Act. In their decision-making, it would be easier to
balance these regulations and make consistent decisions in both areas as they are
(as mentioned above) complementary to each other.

On the other hand, such approach would mean a less coherent application
of the proposed Digital Markets Act rules in the EU. However, this could be
mitigated by a cooperation mechanism similar to the ‘consistency mechanism’ in
Article 63 of the Regulation (EU) 2016/679 of the European Parliament and of
the Council of 27 April 2016 on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data (General
Data Protection Regulation) (hereinafter: ‘General Data Protection Regulation’).

The proposed Digital Markets Act should engage national competition authorities
in the enforcement of its rules to utilise their expertise, prevent enforcement
bottleneck and ensure functioning decision-making EU wide.

6.  Access to data
The core provisions of the proposed Digital Markets Act that would ensure the
interoperability of the digital markets are the provisions concerning access to data.

Article 6(a) states that gatekeepers cannot use data generated by business users
and their end-users on the platforms in competition with business users. Further,
Article 6(h, i) states that gatekeepers need to provide effective portability and

61



continuous and real-time access to data generated through the activity of business
users/end-users and third parties authorised by business users.

Article 6(i) also mentions that such access should be ‘in line with Regulation
EU 2016/679" (General Data Protection Regulation). However, the practical
implementation remains unclear. Does it mean that subjects will be able to
ask from the gatekeepers all personal data? Or, is the objective of a fair and
competitive digital economy enough for continuous and real-time access to data?
The answers to these questions probably vary depending on the specific situation,
but the wording of these provisions is too unclear to make any assumptions
concerning their application.

Data protection and competition regulation share the same objectives; they aim to
protect the internal market, consumers and competition on merits (Wiedemann, K.,
2021). In this case, it should not be a question of balancing conflicting rules but
rather a question of how these rules may complement each other.

However, data processing is not only regulated in the General Data Protection
Regulation. Data may be protected by intellectual property rights or represent
trade secrets. Moreover, the application programming interfaces may be copyright
protected. Even though there is no property right to data, several regulations
protect data or protect the application programming interfaces that may prevent
data accessibility (Lundqvist, B. 2021).

When we consider all these regulations, a gatekeeper will find a reason not to
grant access to the data in most cases. The Commission should clarify whether
the proposed Digital Markets Act creates an obligation for gatekeepers to grant
access to data protected by intellectual property law or trade secrets to prevent
this from happening. For example, it could be similar to how it is explained in
the Directive (EU) 2019/1024 of the European Parliament and of the Council
of 20 June 2019 on open data and the re-use of public sector information in
Article 1(6): “The right for the maker of a database [...] shall not be exercised by
public sector bodies in order to prevent the re-use of documents or to restrict re-
use beyond the limits set by this Directive.”

It would be appropriate if the relationship between General Data Protection
Regulation and other regulations concerning data access would be clarified in
the wording of the proposed Digital Markets Act. Indeed, the lack of clarity in
this area may render the provisions that deal with access to data ineffective.

7. Conclusion

The proposed Digital Markets Act intends to ensure a fair and competitive
digital economy in the EU by regulating ‘gatekeepers’. There is a need for such
a sector-specific regulation. However, since it is a novel type of regulation in the
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area of digital markets, the relationship between the proposed Digital Markets
Act and the current regulation that concerns the digital market should be laid
more clearly and per the current rules.

The notion of a gatekeeper should be more in line with current competition rules
to prevent the unfair treatment of selected gatekeepers.

Ex ante rules in the proposed Digital Markets should be formulated clearly, and
the possible interferences of the authorities may be less intrusive. It is also necessary
to clarify the relationship between the current competition rules and the proposed
Digital Market Act and lessen the administrative burden of gatekeepers.

National competition authorities should be engaged more in the enforcement of
the proposed Digital Markets Act to utilise their expertise, prevent enforcement
bottleneck and ensure coherent decision-making EU wide.

To prevent inefficiency of several provisions concerning data access, the relationship
between General Data Protection Regulation and other regulations needs to be
clarified in the wording of the proposed Digital Markets Act.
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Abstract

Although market power in platform-mediated markets seems to be ubiquitous,
in some cases it may be short-lived due to innovation. A new undertaking fuelled
by innovation can take away the market power of established undertakings.
The theory of the industry life cycle and the concept of dominant design might
help to understand when market power is a problem and when innovation may
make market power shortlived. All industries follow a similar pattern, where
the emergence of a dominant design is the key turning point, signifying when
innovation is no longer a competitive constraint. It is this more dynamic theory
that the Court and the Commission could use to both nuance and inform the
market power assessment and the role of innovation used in abuse of dominance
and merger control cases. These theories will not replace the market power
assessment but it could support the current assessments of market power.

Keywords: dominant design, dominant position, innovation, online platforms,
ecosystem.

JEL Classification: K210

1. Introduction

Innovation can disrupt the market power of online platforms quickly and
unexpectedly, as can be seen by looking at the development of the mobile
operating systems market. Symbian was a mobile operating system in the 2000s,
consistently obtaining a market share between 40% and 60% (Linux Netbook,
2014). The position of Symbian suddenly changed in 2010, where it started the
year with a market share of more than 40% but had to see Google’s Android take
over its market power. By early 2011, Google’s Android obtained a market share
of about 40% (Linux Netbook, 2014). What happened to ensure that Google
was able to take over this market so quickly? With an innovative new mobile
operating system, Google drastically changed the nature of mobile operating
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systems by allowing third party app developers to develop for the mobile operating
system (Markovic and others, 2018, p. 6). The mobile operating system became
an online platform with its own ecosystem of app developers who adopted the
new platform ez masse.

Innovation brings an uncertainty to the market, which is especially prominent
in markets where online platforms operate. In these innovative and uncertain
platform-mediated markets new undertakings frequently enter and exit the
market, as was also the case for the mobile operating market (Google/DoubleClick,
para 335). At the same time platform-mediated markets seem to be a breeding
ground for market power. Online platforms bring together groups of users that
interact or innovate on top of the platform (Cusumano, 2019, p. 13). For example,
Apple brings together app developers and iPhone users through its App store and
iOS operating system, which allows for new ancillary products and services to
be developed. The operating system is the core platform and the app developers
and users compose the ecosystem or the periphery of the core platform (Moore,
1996; Cusumano, 2019, p. 13). As more users in an ecosystem connect to the
core platform, the more valuable the core platform becomes. Once a platform
reaches a critical mass of users, the market may “tip” in favour of the platform,
giving the platform market power (Katz and Shapiro, 1994, p. 93; Crocioni,
2007, pp. 468—469). It seems that this happened to Google’s Android in 2010,
providing the operating system with a competitive edge over other operating
systems in the market.

This quick rise to dominance coupled with the uncertainty caused by innovation
poses a problem for traditional European competition law tools, which cannot
take into account these suddenly changing conditions (Costa-Cabral, 2017, p. 8).
European competition law is predominantly concerned with static efficiency,
which can be defined as the best configuration of production factors at a certain
point in time (Costa-Cabral, 2017, p. 8). Such a static analysis is also used to assess
market power in European competition law, which is determined at the moment
of an alleged abuse. Market power is legally defined by the concept of a dominant
position, which is a position of economic strength that allows undertakings to
behave independently from its competitors, customers, or consumers (United
Brands, 1978, para 65; Hoffman La Roche, 1979, para 38; Michelin, 1983, para 30).
This position of strength is determined by the competitive constraints on an
undertaking, which can be the constraints imposed by actual competitors, future
competitors, and countervailing buyer power (Guidelines 102 TFEU, para 12).
Only potential competition considers a future change in the market, whereas
the other competitive constraints focus on the current situation. As innovation
as a competitive constraint brings a degree of uncertainty to the future market
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development, it becomes difficult to predict whether there is a durable dominant
position (Crocioni, 2007, p. 519)

In this article I will show how the market power assessment in European
competition law currently is not fit to deal with the uncertainty that innovation
brings in platform-mediated markets. I will discuss this in section 2. In economic
theory, there has been a move from static theory to a dynamic theory of markets.
It has been theorized that all markets follow a similar pattern of development,
where innovation is initially a competitive constraint but stops constraining
market power when a dominant design emerges. I will explore this theory and its
relevance to online platforms in section 3. In section 4, I will show how this pattern
of innovation and the concept of dominant design can inform market power
assessments in European competition law. Section 5 then concludes by answering
the question how the market power assessment in European competition law
could change to deal with the uncertainty that innovation brings to the platform-
mediated markets.

2. Market power and innovation in European competition law

In this section I will show that the current assessment of the market power in
European competition law is not fit to deal with innovation as a competitive
constraint on the power of online platforms. European competition law focuses
on static efficiencies and adopts a static view of the market. This is a problem as
innovation relates to dynamic efliciencies and requires a dynamic view of the
market. I will first explain this difference. Afterwards, I will show how market
power or a ‘dominant position’ is currently assessed in European competition law
in both abuse of dominance as well as merger control cases.

2.1 Static versus dynamic efficiency

European competition law has traditionally been driven by static concerns,
which means that undertakings and consumers are observed at a particular
point in time (OECD, 2012, p. 12). Static concerns have made the assessment of
adominant position and certain types of abuses measurable but give an incomplete
representation of reality. Static efficiencies focus on the most efficient result as it
relates to output, price, and costs, which can be calculated by using allocative
efficiency and productive efficiency (OECD, 2012, p. 12). A market achieves
allocative efficiency when all resources are allocated to their highest valued use
(Kolasky and Dick, 2003, p. 242). When there is productive efficiency, it is not
possible to produce a given quantity of output at a lower cost (OECD, 2012,
p. 13). For these efliciencies, it is assumed that the technology with which goods
are produced is also assumed to be fixed, or, not subject to change (OECD, 2012,
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p- 12). This is at odds with what we observe from platform-mediated markets,
which seem to be constantly subject to change.

Dynamic efficiencies are more closely related to that potential of change in
technology. Dynamic efliciencies denote the ability of an undertaking and its
incentives to introduce new products or processes of production or to improve
existing ones (OECD, 2012, p. 14). Dynamic efliciencies display their effects
over time and show the best combination of production factors considering how
they might be improved (OECD, 2012, p. 14; Costa-Cabral, 2017, p. 8). It seems
that dynamic efliciencies, considering a longer time frame and development, are
better fit to deal with the changes and uncertainty in platform-mediated markets
than static efficiencies.

In the next two sections I will show how in European competition law the assessment
of market power in abuse of dominance cases and merger control is focused on static
efficiencies, which only accommodates innovation to a limited extent.

2.2 Market power and innovation in abuse of dominance cases

To determine whether an undertaking has a dominant position in European
competition law, the Commission examines the competitive structure of the
market, and, in particular, the competitive constraints imposed by actual
competition, future entry and exit or potential competition, and countervailing
buyer power (Guidelines 102 TFEU, paras 13—24). The existence of a dominant
position derives in general from a combination of these factors which, taken
separately, would not necessarily be determinative for the assessment of a dominant
position (United Brands, 1978, paras 65—66; Hilti, 1991, para 90; Gottrup-Klim,
1994, para 47; Telefonica, 2012, para 148).

However, from these factors, the actual competition as measured by market
shares is highly important in determining that an undertaking has a dominant
position (Hilti, 1991, para 90; Imperial Chemical Industries, 2010, paras 2552565
Telefonica, 2012, para 148). An undertaking holding a market share in excess of
40% will be presumed dominant but additional factors like barriers to entry will
have to be observed to conclusively establish dominance (Communication of
the Commission on article 82, para 15). Very large market shares of more than
50% “are in themselves, and save in exceptional circumstances, evidence of the
existence of a dominant position” (Hoffinann-La Roche, 1979, para 41; Solvay,
2009, para 277; Imperial Chemical, 2010, paras 256 and 259).

The Commission and the Court have always nuanced the importance of market
shares by clarifying that “a substantial market share as evidence of the existence
of a dominant position varies from market to market according to the structure of
these markets [...]” (Hoffinan La Roche, 1979, paras 39-41; AKZO, 1991, para 60;
Hilti, 1991, paras 90-92; France Telecom, 2007, para 100). In previous cases on
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online platforms, the market shares have nearly always exceeded this threshold
of 50%, which has been a decisive factor in determining that an undertaking has
a dominant position (Google Shopping, 2021, para 54; Commission decision £-Book
MEN, 2017, para 58; Commission decision Google Android 2018, para 439).

For online platforms, the Commission held that a dominant position can still
be determined based on market shares, as the “fast-growing market does not
show signs of marked instability during the period at issue and, on the contrary,

a rather stable hierarchy is established” (Google Shopping, 2017, para 267).

Subsequently, market shares and barriers to entry and expansion were used to
determine that Google had a dominant position and innovation as a competitive
constraint was therefore not a factor to refute these indicators of market power
(Google Shopping, 2017, section 6.2.1 and 6.2.2). This decision by the Commission
has been recently confirmed by the Court (Google Shopping, 2021).

Another way for the Court and the Commission to consider innovation as
a competitive constraint on undertakings is by using the concept of potential
competition. The Court and the Commission can then consider how potential
competitors exert a competitive constraint on undertakings. This concept of
potential competition does not immediately relate to innovation. Yet, when
a potential competitor is fuelled by innovation, innovation can indirectly be
taken into account as a competitive constraint on the dominant position of an
undertaking. For a potential competitor to discipline an undertaking or pose
a competitive constraint on the position of undertakings, it must be reasonably
certain that entry is likely, timely, and sufficient, which in practice means that
a potential competitors should be able to enter the market within the next two
years (Commission Guidelines 102 TFEU, para 16).

In sum, market power in abuse of dominance cases is assessed using relatively
certain and predictable competitive constraints, focusing the assessment on static
efficiencies. Market shares as an important factor show the current competition
on the market and potential or future competition can only be taken into account
when it is likely, timely, and sufficient. Innovation as an inherently unpredictable
and uncertain factor is rarely considered.

2.3 Market power and innovation in merger control

In merger control, concentrations that significantly impede effective competition
are not allowed, in particular if this is the result of the creation or strengthening
of a dominant position (Article 2(2) and (3) Merger Regulation). This makes
the assessment of a dominant position only a subset of the broader assessment
of significant impediments to effective competition. This is a forward looking
assessment where the Commission compares the pre- and (estimated) post-merger
competitive conditions (Article 2(1) (b) Merger Regulation). The assessment of
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a dominant position is therefore different from abuse of dominance cases, which
assesses the past.

As assessing a dominant position in merger control is only a subset of the overall
assessment and has a forward-looking nature, there is a different weight placed
on the factors used to assess a dominant position than in abuse of dominance
cases. In abuse of dominance cases, the Court and the Commission seem to
rely heavily on market shares at the time of the alleged abuse. Market shares in
merger control are inherently less important as other factors may also significantly
impede effective competition and as the market will necessarily change following
the concentration. Post-merger market shares can then only be an estimation of
what is expected after the merger.

The Court and the Commission therefore more readily accept other competitive
constraints such as innovation in the assessment of competitive conditions.
Innovation is seen as a competitive constraint on undertakings that leads to market
shares not being indicative of market power and, therefore, of lasting damage to
competition (Cisco, 2013, para 69). The fact that an undertaking has high pre- or
post-merger market shares can be made insignificant by other market conditions
such as the instability of a market due to innovation or low entry barriers combined
with a heterogeneous market character with growth, innovation and technological
change (Tetra Pak/Alfa Laval, 1991; Philips/Agilent Health Care Technologies, 2001,
paras 31-32; HP/Compagq, 2002, para 39; Microsoft/Skype, 2011, paras 78 and 99;
Cisco Systems, 2013, paras 61 and 65). The problem with these assessments is that
we cannot predict the future of innovation. The forward-looking assessments in
merger control therefore always have a certain level of uncertainty, reducing the
credibility of the assessment.

Similar to abuse of dominance cases, innovation can also be considered as
a competitive constraint by using the concept of potential competition. This
concept of potential competition does not immediately relate to innovation but
might take into account innovative potential competitors. Potential competitors can
only impose a competitive constraint if their entry is likely, timely, and sufficient
to deter or defeat any potential anti-competitive effects of the merger (Commission
Guidelines on horizontal mergers, paras 68—69). This entails that barriers to entry
are assessed for the likelihood of entry, entry should take place within two years for
the timeliness of entry and be of sufficient scope and magnitude to deter or defeat
the anti-competitive effects of the merger (Saint-Gobin/Wacker-Chemie, 1997,
para 184; Alcoa/Reynolds, 2002, paras 31-32; Tetra Pak/Laval, 1991, section 3.4).
It seems that the Court and the Commission still adhere to a static view of
competition by limiting the impact of innovation in time.

In sum, the assessment of a dominant position in merger control is only part of
the overall assessment of significant impediment of competition and is forward-
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looking in nature. As a consequence, a different weight is placed on the factors
for determining market power and other factors than market shares, such as
innovation, are more readily accepted as a competitive constraint on a dominant
position. However, the static nature of European competition law remains
a problem, as innovation is inherently uncertain and unpredictable, reducing
the value of the forward-looking assessments of market power in merger control.
For online platforms, innovation and its inherent uncertainty and unpredictability
becomes even more important and there is a need to understand when innovation
is important as a competitive constraint. The research done by economists on
the industry life cycle can help inform and nuance the notion of innovation
as a competitive constraint in European competition law, with the concept of
a dominant design functioning as a key turning point.

3. Dominant designs for online platforms

In innovation studies and economic theory, there has been a move from static
efficiencies to including more dynamic theory by showing that all industries
follow a similar pattern. The emergence of a dominant design is the key turning
point when innovation stops constraining market power. Online platforms
seem to also follow this pattern but innovation might constrain market power
in the ecosystem longer than in the traditional manufacturing industries
(section 3.1). This pattern can inform and nuance European competition law
concepts of market power and innovation by identifying a dominant design. If
the emergence of a dominant design is the key turning point for using innovation
as a competitive constraing, it is important to know how to determine when we
can speak of a dominant design. Besides a 50 % market share of the dominant
design, the design needs to be the archetype of the product in both the user and
the designer imagination, the design needs to provide an answer to the need of
a large number of people and the winning design freezes the socio-economic
context (section 3.2).

3.1 Dominant design in the industry life cycle for online platforms

Dynamic efficiency as associated with innovation shows that markets are not
stable and do not necessarily reach an equilibrium but there can be a degree of
change. This change can be visualised by a dynamic pattern, which all industries
follow, called the industry life cycle. The phases are roughly the same across
industries: the start-up phase, the growth phase, the maturity and the decline
phase. Customer demand starts out limited in the start-up phase and then slowly
gains traction, attracting other undertakings to the market in the growth phase.
In the maturity phase customer demand stagnates, which leads to a shake out
of undertakings and thus consolidation in the market. In the decline phase,
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customer demand declines in favour of a new industry. Profitability and market
characteristics depend on the phase of the industry (Porter, 1980).

The competitive constraint of innovation on undertakings also varies with these
market phases (Utterback and Abernathy, 1975; Tushman and Murmann, 1998).
After a technological breakthrough, in the starc-up and growth phase, there are
many competitors that market many different designs of a product. For example,
when the automobile was brought to the market, there were many different designs
with different engines, steering wheels, clutches, and materials. The companies
that market these designs compete on innovation and try to persuade the most
customers to use their design (Utterback and Abernathy, 1975, p. 641; Anderson
and Tushman, 1990, p. 606 and 610; Tushman and Murmann, 1998, p. 10).
Competition at this stage is marked by competition on innovation (Anderson and

Tushman, 1990, p. 611).

Online platforms also start with this start-up phase or era of experimentation,
where innovation is a competitive constraint on the power of online platforms.
Taking the development of mobile operating systems as an example, we currently
have two dominant mobile operating systems: Apple’s iOS and Google’s Android
(Taleby, 2017, p. 31). Until Apple and Google made their mobile operating
systems open to third party app developers, different manufacturers, such as
Nokia, Blackberry, and Samsung, had introduced various different devices with
different operating systems that substantially differed from each other since the
introduction of the smartphone in 2000 (Markovic and others, 2018, p. 6). At
this point, innovation imposes a competitive constraint, as new designs are often
and quickly introduced in the market and gain some traction among customers.

This phase of uncertainty and innovation as a competitive constraint ends with
the establishment of a dominant design. Although the definition of dominant
designs has varied over time, in essence, a dominant design is the successful
design which is widely adopted and changes the nature of competition, driving out
other competitors (Murmann and Frenken, 2006, p. 932; Sidak and Teece, 2009,
p. 604). The emergence of a dominant design means that future technological
progress consists of incremental improvements elaborating the standard, meaning
that subsequent design are so similar that disruption seems unlikely. (Anderson
and Tushman, 1990, p. 613). Innovation therefore stops being a competitive
constraint on the core platform and undertakings switch to price competition
(Anderson and Tushman, 1990, p. 613). For example, once Google introduced
a mobile operating system open to third parties, other undertakings either copied
the design (e.g., Apple) or left the market (e.g., Symbian) (Taleby, 2017, p. 31).
Dominant designs tend to remain stable for long retention periods in a relatively
concentrated market, which then enters the maturity stage in the industry life

cycle (Sidak and Teece, 2009, p. 604).
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This can also be seen in platform-mediated markets. For example, in the 1990s,
many search engines entered the market with different ways of categorizing and
searching the Internet. Dominant positions were taken over by new entrants
with an innovation quite frequently until Google Search entered the market with
its PageRank algorithm (Buganza and Della Valle, 2010, p. 47). Google Search
became the dominant platform design, which comprises a stable technological
architecture of core components (Zeijen and others, forthcoming). The core
platform has a community of organizations and individuals that produce
goods and services value on the core platform (Moore, 1996). The dominant
platform is the core platform and the community depending on the platform is
the ecosystem or the periphery (Kenney and Zysman, 2016, p. 67; Kenney and
others, 2021, p. 1). Google Search, for example, has advertisers, businesses, and
users depending on the search engine.

The emergence of a dominant design on the core platform leads to a shake out
of undertakings in the market of the core platform (Porter, 1980). A shake-
out means that the market consolidated and competition on the core platform
market diminishes. For mobile operating platforms, Apple and Google became
the dominant platform designs around 2011, after which they have not changed
substantially despite new entrants such as Amazon’s Fire OS (Taleby, 2017,
p. 31). As innovations elaborate on the standard, users are not persuaded to switch
to alternative designs because of network effects, switching costs, and market
tipping. Users are attracted to platforms with many other users and when a critical
mass of users is reached, the market tips toward the platform, leaving no room
for alternatives (Katz and Shapiro, 1994, p. 93; Crocioni, 2007, pp. 468—469;
OECD, 2020, p. 17). New entrants in the market are not different enough to
overcome the costs that users occur when switching to alternatives, such as losing
connections with other users or learning how a new platform works (Fan and
Suh, 2017). Innovations therefore no longer a competitive constraint on the
market power of undertakings.

In the periphery of the core platform an opposite movement takes place: a shake-
in. A shake-in means that where core platforms leave the market, the number
of complementor firms in the periphery of the platform increases (Ozalp and
others, 2018, p. 1205; Zeijen and others, forthcoming). Complementor firms
are attracted to stable core platforms, as they face steep learning curves and
increased development costs with every significant change to the core platform
(Ozalp and others, 2018, p. 1205). For example, if Apple changes its operating
system, all app developers need to change their apps. Stable core platforms with
a dominant design benefit complementor firms (Impact Assessment Report
Digital Markets Act, 2021). When it became clear that Google and Apple were
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the dominant platform designs, more app developers dared to invest in their
platforms (Markovic and others, 2018, p. 6).

Complementors in the periphery of the core platform can still innovate after the
emergence of a dominant design. Even if Android and iOS are the dominant
core platforms, app developers can still innovate on those operating systems.
Complementors design and develop their own functionality within the boundaries
that the core platform gives them. This means that even when a dominant design
has emerged on the core platform level, and innovation is no longer a competitive
constraint on the market power of core platforms, more significant changes can
still be expected in the periphery of the product (Zeijen and others, forthcoming).
In the periphery of the platform, innovation can therefore still be a competitive
constraint on the companies in the periphery of platform, such as app developers.

In sum, a dominant design is the key turning point for innovation as a competitive
constraint on online platforms. Before a dominant design emerges, innovation
makes the future trajectory of the market uncertain and unpredictable. A new
undertaking can enter the market at any time with an innovation and take over
the market. After a dominant design has emerged, this is less likely to happen and
innovation is no longer a competitive constraint on the core platform. Yet, it can
still constrain the complementor firms that operate in the periphery of the core
platform.

3.2 Determining the emergence of a dominant design

If the emergence of a dominant design is the key turning point for using
innovation as a competitive constraint, it is important to know how to determine
when we can speak of a dominant design. A dominant design has emerged if
a majority of designs in the market is the same. The notion of a majority of
designs can be defined empirically by using either a threshold (e.g., 50, 40, 30,
20% market share) measure or a variety measure (such as the Herfindahl index)
(Murmann and Frenken, 2006, p. 944). To determine whether a dominant
design has emerged, it is not the market shares of an undertaking that needs to
be measured but the design.

In economic theory, using only the empirical calculation of market shares is regarded
as oversimplified and insufficient to determine the existence of a dominant design
(Anderson, Tushman, and O’Reilly, 1997; Murmann and Frenken, 2006, p. 944).
This criterion has therefore been expanded with three further characteristics to
know whether a dominant design has emerged. Besides a 50 % market share of
the dominant design, the design needs to be the archetype of the product in both
the user and the designer’s imagination, the design needs to provide an answer
to the need of a large number of people and the winning design freezes the
socio-economic context (Anderson, Tushman, and O’Reilly, 1997). For example,
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Google Search answered nearly all needs of people using search engines and
other search engines changed to Google’s single search bar design. This froze the
socio-economic context and changed innovation from disruptive to incremental

innovations (Buganza and Della Valle, 2010, p. 47)

Using a combination of these three criteria is also important because a dominant
design can be best viewed as a continuum instead of a binary state: it is not
that there is or is not a dominant design but there can be a dominant design to
a certain extent (Murmann and Frenken, 2006, p. 944). This means that a design
can be more or less dominant in an industry (Murmann and Frenken, 2006,
p. 944). This could entail that when the majority of these factors point towards
a dominant design, innovation might no longer pose a competitive constraint.

The industry life cycle can inform and nuance the current static market power
assessments in European competition law. By determining the phase of the
market, innovation as a competitive constraint can be either integrated in
the assessment of market power or not. In the industry life cycle, the turning
point for innovation as a competitive constraint seems to be the emergence of
a dominant design. For online platforms, before a dominant design, innovation
is a competitive constraint on the core platform. After a dominant design
emerges, the competitive constraint of innovation is no longer exerted on the
core platform but on the periphery of the platform, which in turn flourishes
because of the stability of the core platform.

4. Dominant designs for online platforms in European competition law

Market power assessments in European competition law are inherently static
in nature, where the market power of an undertaking is measured at a certain
point in time. Innovation as an unpredictable and uncertain force is important in
markets where online platforms operate but is also difficult to integrate in these
static European competition law assessments. By identifying the market phase
and the emergence of a dominant design through market surveys can help our
understanding of innovation as a competitive constraint. When a market is in
the start-up or growth phase and does not have a dominant design, innovation
can constrain the market power of online platforms. However, when the market
is in the maturity phase, it seems less likely that innovation will disrupt the core
platform (section 4.1). A dominant core platform means that there will be little
innovation on the core platform level (section 4.2) but might leave room for
innovation in the ecosystem of the online platform (section 4.3).

4.1 Integrating innovation in the market power assessment

European competition law currently looks at market power at one point of
time in the case of abuse of dominance cases and two points in time in merger
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control. This is a static assessment of market power and innovation. Innovation
is inherently dynamic, unpredictable, and uncertain. Identifying the broader
pattern of the market and identifying whether a dominant design has emerged
or not can help integrate innovation as a competitive constraint in European
competition law.

The phase in which the market is, can show the value we should attach to market
shares in market power assessments. When the Commission has measured the
market shares, it can simultaneously identify the market phase through the use
of market surveys and customer surveys. Before a dominant design has emerged,
innovation as a different factor should be taken into account, as has been done by
the Commission and the CJEU in merger control cases (see Cisco v Commission,
par. 69). The turning point is the emergence of a dominant design, which needs
to comprise at least 50 % of the designs in the market. The design also should
be perceived as the archetype of the product in both the user and the designer
imagination, answers the need of a large number of people and freezes the socio-
economic context (Anderson, Tushman, and O’Reilly, 1997). Determining if
a majority of these elements are present in the market can be measured through
market and consumer surveys, the Court and the Commission can use this as
a reason to pay less attention to innovation in the market power assessment. The
industry life cycle or the concept of a dominant design is not the holy grail for
assessing the constraining influence of innovation on market power but might
be an element to consider.

4.2 Core platform level

For abuse of dominance cases using the industry life cycle and the emergence
of a dominant design can be a complementary factor for the Court and the
Commission to determine if and if so, how to consider innovation in its assessment.
When a dominant design has not been established, innovation could be a factor
to consider in the market power assessment. Market power or a dominant position
can be constrained by innovation and other factors need to therefore play a more
prevailing role in assessing market power. For example, innovation in a general
broad sense or innovative potential competitors as a competitive constraint could
be taken into account. As markets may remain in the pre-dominant design
state over a number of years — as we have seen in the case of operating systems
and search engines — this might imply that the two-year threshold for potential
competitors needs to be extended. After a dominant design has emerged,
innovation is less likely to constrain market power due to the stability of the
dominant core platform design and the Court and the Commission might be less
inclined to consider innovation as a competitive constraint.
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For merger control, the industry life cycle and the concept of dominant design
can inform the market power assessment in the same way as in abuse of dominant
cases. The Court and the Commission have previously considered innovation as
a competitive constraint on market power in specific cases. However, the concept
of a dominant design and the overall pattern of the industry life cycle might still
be valuable for the assessment of market power. The concepts might nuance or
clarify why innovation is considered to be a competitive constraint in some cases,
whereas in others it is not.

4.3 Ecosystem or complementor level

For the undertakings in the ecosystem, the emergence of a dominant platform
design can be beneficial. When a dominant design emerges in the core platform,
complementors are more willing to invest in building on that platform as their
investment will less likely to be lost. The competitive constraint of innovation
therefore moves from the core platform level to the ecosystem once a dominant
platform design emerges. For European competition law, the industry life cycle
and the emergence of dominant design may have implications beyond the
assessment of market power. While it is outside of the scope of this article to
examine these implications, they can be interesting avenues for future research.
For example, it can be observed that once a dominant platform design emerges,
complementors become increasingly dependent on these dominant (online)
platforms. That turning point of an emerging dominant design therefore might
also signify the need for a closer scrutiny abuses of dominance and mergers. The
concept of a dominant design shows that horizontal mergers can be a natural
movement in the development of markets when a shakeout occurs. The concept
also shows that after a dominant design emerges for an online platform with an
ecosystem, it seems unlikely that there will be a competitor on the core platform
level. Undertakings inside and outside of the ecosystem of the core platform are
then more vulnerable to abuse or killer acquisitions.

5. Conclusion

Innovation brings uncertainty to the market. With innovation, a new undertaking
may at any point enter the market and quickly take over the dominant position
from another undertaking. This uncertainty is especially prominent in platform-
mediated markets. This poses a problem for European competition law, which
focuses on static efficiencies that are measured at a certain point in time. The
development and changes in the market over time are not always considered
by competition law tools. The question therefore arises how the market power
assessment in European competition law could deal with the uncertainty that
innovation brings to platform-mediated markets.
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Innovation studies move beyond static theories and conceptualize a more dynamic
theory, the industry life cycle. The industry life cycle shows that all industries follow
a similar pattern, where the emergence of a dominant design is the key turning
point in when innovation is no longer a competitive constraint. It is this more
dynamic theory that the Court and the Commission could use to both nuance
and inform the market power assessment and the role of innovation used in abuse
of dominance and merger control cases. These theories will not replace the market
power assessment but it could support the current assessments of market power.

How can the Court and the Commission use the industry life cycle and the concept
of a dominant design to inform their current assessments? Before a dominant
design has emerged, market power may be short lived as innovation constrains
it by letting a new undertaking suddenly taking over. Before the emergence of
a dominant design, innovation could be a factor to consider in the market power
assessment. However, after a dominant design has emerged, we might need to be
more sceptical of the competitive constraint that innovation exerts on the market
power of online platforms. After a dominant design has emerged, innovation is less
likely to constrain market power due to the stability of the dominant core platform
design and the Court and the Commission might be less inclined to consider
innovation as a competitive constraint. The industry life cycle and dominant
designs might be a first step in the direction of dealing with the dynamic force of
innovation in the static analyses of European competition law.
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Abstract

Extensive data gathering, the fact that one’s attention is being bought and sold,
occurs due to the lack of self-determination on the side of the users of online
platforms. Users are aware that their data contributes to the improved performance
of an online platform, however, they are not aware of other purposes for which this
data can be used. Consequently, they cannot decide how much and which kind of
data they wish to reveal and where it is going to be used. In fact, users are nudged
to reveal as much data as possible and the only choice they have is to not to use the
online platform at all if they do not agree for data gathering.

This article asks whether self-determination, the ability of the user (also referred
to as ‘consumer’ depending on the context) to decide how their data is used later,
could be seen as a dimension of a consumer welfare in antitrust. What would
this fundamental change to the foundations of competition law denote and what
does it require in practice? For example, how can competition law consider the
decreased welfare of a particular individual as a loss of self-determination where
the extent in which this data will be used in the future can differ from consumer
to consumer. The situation where the consumer cannot decide on what happens
to the data, the commodity with which they are paying for seemingly free services
such as social media etc. and where they are left with only two choices: agree to
terms and conditions of a platform or not, is like a Goliath and David encounter,
a situation of power asymmetry. The article has been inspired by the comics that
has been as result of discussions by the group of researchers at the Legal Tech
Lab, University of Helsinki.

Keywords: attention, consumer welfare, extensive data gathering, online platforms,
self-determination.

JEL Classification: K210
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1. Introduction

Information intermediaries gather data often without consumers being aware
of which data are in fact gathered and how are these data used later on. This is
commonly known as ‘nudging’ consumes into transactions that can be seen as
exploitative (Petit, 2017, p. 261) or ‘the digital grand bargain’ (Balkin, 2018, p.6).
Here, ‘the human seems to be only a “user” or a “resource”, necessary to supply
energy, new data or approval of adhesion contracts that impose take-it-or-leave-it
conditions” (Wrébel, 2021). Consumers seem to be stuck in some kind of feeling
of hopelessness that there is nothing they can actually do about their data once
it is gathered by online platforms and these data become a commodity of these
platforms and can be sold or used for other purpose without the knowledge of
the person from whom originally data was gathered from. This has been defined
by ‘digital irritation’ (Ytre-Arne and Moe, 2021) or ‘digital resignation’ (Draper
and Turow, 2019). This problem could be viewed as a competition law issue as
it is most vivid in the environment of large tech giants where self-determination
is further impaired by asymmetries of information and power. Such a practice
could be an abuse of dominance. A single person is like a biblical David fighting
with Goliath, where the chances of winning are scarce.

How does this lack of self-determination look in practice? Think of the following
scenario. I am not actually aware of what happens to my data once I click ‘agree’
on terms and conditions on that website with cute puppy pictures. Even where
I consent, I do not necessarily know what that means. I am under the influence of
a dominant online platform and experiencing asymmetry of power. This is because
Google or Facebook is in a stronger business position than me and can dictate the
terms of a relationship between us. Moreover, perhaps I may not feel comfortable
with too much responsibility over my data, especially where the environment in
which my data is gathered and used, the mode of operation of online platforms
as well as terms and conditions of the use of these platforms are non-transparent.

The issue of self-determination concerns both the issue of which data is gathered
by gatekeepers (e.g., my sensitive data when I visit flirting apps etc.) and possibly
the issue of what can be done with my data in the future. Nevertheless, this
second dimension of self-determination is more etheric as it has to be assessed
hypothetically. Consequently, consumers do not really know how they are
harmed, or harm may only happen in the future.

However, I argue here that the issue of self-determination could be tackled by re-
defining the notion of consumer welfare which can be defined as “the individual
benefits derived from the consumption of goods and services. In theory, individual
welfare is defined by an individual’s own assessment of their satisfaction, given
prices, and income. Exact measurement of consumer welfare therefore requires
information about individual preferences” (OECD; 1993, p. 29).
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While enhancement of consumer welfare has been one of the goals of the EU
competition law, next to economic freedom and market integration, however
it has not been supported in positive law. Enhancing consumer welfare denotes
the need for lower prices, increased quality as well as increased choice and
innovation on the market (Helberger et al., 2021, p. 151). Similarly, a lack of self-
determination impairs consumer welfare, that is their choice, where consumers
are worse off due to the lack of autonomy, lack of privacy, suffering due to the
lack of transparency they face. This in result affects consumers’ behaviour where
they are more prone to sharing their data with dominant online platforms
without a deeper consideration. However, including such a consideration in the
notion of consumer welfare requires widening discretionary limits of consumer
welfare, which seems inevitable in the environment of digital platforms. Before
the existence and popularity of online platforms, consumer welfare was not
concerned with the loss of autonomy or privacy of a consumer as it is originally
concerned with monetary harm, one that can be measured in euros etc.

Here, the concern touches directly upon agreeing to data collection by a dominant
online platform, and this shifts the analysis to the area of competition law. This is
because of some working principles that limit the purpose of data gathering such as
purpose limitation principle etc. However, the execution of this principle has been in
the hands of controllers/co-controllers and the responsibility has been on companies,
and such an issue has not been a concern of public competition authorities. Where
we are talking about data collection by dominant companies, even where it is done in
accordance with GDPR, that is on the basis of consent given to a dominant platform
for the collection of data of its users, however, the question arises whether this consent
is strong enough and how it affects the self-determinantion of consumers where they
are only faced with two options, (1) consent to the terms and conditions, or (2) not
use the services of an online platform at all.

In terms of autonomy, the right to choose is already a big step forward. However,
what does this autonomy denote in the context of excessive data collection? How
much autonomy should be given to consumers of dominant platforms? Or is
in fact too much autonomy given to consumers when the decision to give their
data away or not is based on too much information that needs to be processed
before consenting to the terms and conditions which they rarely do (information
dumping on consumers). Would autonomy in this context denote that a consumer
has more choice than only using Facebook according to the terms and conditions
it offers and get the full personalized experience or do not use it at all? Instead,
some options in between could be offered, i.e., different levels of personalization
would denote different amounts of data being given away. However, could we
leave such a decision to consumers?
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Or should we offer such possibilities by default as it has been suggested in the
German Facebook saga investigations?

This change to the core of competition law is a part of a larger movement,
where the mutual connection between human behaviour, how people interact
with technologies and whether it leads to changes in law has to be explored
(See Cohen, 2019, Hildebrandt and O’hara, 2020; Hildebrandt 2017). Increasing
human interaction with online platforms will indispensably lead to challenging the
application of current law (see Miihiniemi, 2020). Most importantly, law could
in fact assist a human in deriving more benefit from these technology interactions
and protect her rights (e.g., European Parliament, 2020, European Commission,
2020a, European Commission, 2020b).

In part 2, I look at how is self-determination impaired in digital markets, in
part 3 I tackle discretionary limits of consumer welfare and explain why self-
determination could increase consumer welfare by increasing consumer choice.

2. How is self-determination impaired in digital markets?

Are consumers sovereign in their choice of which data can be gathered from
them and what can be done with their data in the future? It seems that they are
not for various reasons. One of them is the unclarity as to whether they own
their own data. Unclear relationship as to the ownership of data as these could
be seen as a ‘commodity’— a property where we can identify ‘the existence of “an
owner” who can decide what to do, and with whom’ (Benkler, 2006, p. 61). This
is contrast with seeing data as ‘commons’ where ‘no single person has exclusive
control over the use and disposition of any particular resource in the commons.’
(ibid). It has been widely discussed that in fact one cannot fully own their data,
since data is co-created and gathered in interaction with online platforms and
other users (Klein, 2021).

What is more, where dominant platforms are increasingly treated in the EU
competition law as public utilities, (Google and Alphaber v Commission judgement,
2021) we could hypothesize that in such a public space, self-determination of
a consumer should be enhanced as it would require more transparent rules (see e.g.,
Graef, 2021, Graef 2018). This could be compared with an area with surveillance
cameras, where privacy and autonomy of consumers in under constant supervision,
however, the standards need to be higher than in private space.

Self-determination of a consumer is also impaired as they are vulnerable where
they end up revealing their data all the time while searching for stuff on the
Internet. Facebook itself claims that

to create personalized products that are unique and relevant to you, we
use your connections, preferences, interests and activities based on the
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data we collect and learn from you and others (including any data with
special protections you choose to provide where you have given your
explicit consent); how you use and interact with our Products; and the
people, places, or things you're connected to and interested in on and off
our Products (Facebook, no date).

Self-determination is however an issue that may depend on peoples’ perception
of the level of privacy they wish to protect and these differ amongst individuals.
Some are happy to give their data up without further questioning, some will
avoid using a dominant platform in the first place. What is more, privacy self-
management for consumers is limited to few meaningful options (Zuboff, 2015,
p- 83, see also Zuboff, 2019).

However, even given the choice between a more or less personalized Facebook
profile which denotes being able to control the amount of data revealed to
Facebook, consumers may struggle as they are in fact only informed what data
they are giving away to Facebook in its privacy policy, however, they are not
informed how this information is going to be used later on.

Self-determination is also impaired where consumers are not giving away data
for specific purpose but to access some service overall. A dominant platform
can be perceived as an ‘essential facility’ that consumers consider indispensable
to communicate with their friends etc. It may also be difficult for Facebook’s
or Google’s competitors to face the first mover advantages, the amount of data
gathered, the quality of service that these provide.

Self-determination is also impaired due to non-transparent terms and conditions
that serve valid consent to data gathering, accompanied with non-transparent-
explanations of the further path of consumers data or at least possible options. This is
so as transparency is typically discussed in an unquestioning manner: it is not treated
as problematic that giant corporations, such as Google and Facebook, are far from
being transparent (Ruckenstein and Pantzar, 2017, p. 406).

The idea of consent derives from the German introduction of informational self-
determination and denotes that citizens are able to participate in the processing
of their personal information. This empowerment of users is supposed to come
from allowing them to consent (van Alsenoy, Kosta and Dumortier, 2014,
p. 188). Consent is, among other justifications for the processing of data, one that
is used most often by online services but it does not really denote the pure right
to information self-determination it originally derives from (ibid.). Nowadays,
it is very much used as a shield for the companies to protect themselves from
legal actions that may follow the use of data. Moreover, consent also gives the
impression of some kind of ‘intrinsic force’, however it does not in fact denote
that the processing is in itself legitimate (ibid.).
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3. Tackling discretionary limits of consumer welfare.
Proposing self-determination as a dimension of consumer welfare

As pointed out by Graef, even though we are facing new mechanisms that are
based on personalization of services on the basis of their data, the harm in such
a situation is the same as the consumer surplus is shifted to dominant firms as
a result of exploitation of consumers and it could be seen as an competition law
issue (Graef, 2021, p. 474).

Could we then in a situation where a consumer is cleatly losing their right to
self-determine where their data is going to, resort to consumer harm standard
as known in competition law? Could competition law take autonomy of
a consumer and their privacy preferences into account and allow increased self-
determination. I claim that the situation is not entirely hopeless, at least not
when we talk about dominant online platforms such as Facebook or Google. If
we see the situation as one where the consumer is significantly worse off as their
perceptions of what is gathered and the potentials of which data and how data are
used diverge significantly, this could be seen as a negative change in consumer
welfare. However, this denotes offering leeway and discretions for the concept of
consumer welfare. Self-determination as a consumer harm would then made of
loss of privacy and loss of autonomy.

Firstly, self-determination inherently involves the question of how privacy
considerations can become a part of competition law but also how this can be
taken into account on a larger scale, e.g., in interpreting ways in which consumer
welfare can be understood in digital markets that involve privacy concerns. The
starting point is that for competition law privacy issues are either totally separate
from competition law or privacy is seen as a dimension of e.g., consumer welfare
(consumers’ well-being).! It is important to note that competition law does not
directly take into account fundamental rights such as privacy into account as it
focuses on economic welfare instead. Competition authorities cannot act solely
on the basis of privacy argument and there the actors are different so it is about
the foundations of competition law — some limitations of how these can be used.
Privacy is slowly becoming a part of competition law but it is very novel but this
is not established.

Secondly, a consumer, using the model of consent as a part of the business
model of online platforms, one that is based on terms and conditions, loses
their autonomy and has no options to opt out from revealing their connections,
preferences, interests, and activities in the form of data given to Facebook if they
want to use Facebook. It could be seen as a significant decrease in consumer
welfare. Here, self-determination could be seen as one of the ways consumer
welfare has been interpreted, that is consumer choice. This is because excessive
data gathering could be seen as and exploitive abuse where consumers are left
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without valid options to choose from. To benefit from personalized products that
are unique and relevant to the particular consumer this consumer has to agree for

data gathering by Facebook.

However, where online platforms and their enormous impact on our social life
show that the classical focus on seeing people as rational consumers, or the focus
on seeing competition harm as connected to the loss that derives from high
prices, less choice or not enough innovation has to broadened in technological
markets (see e.g., Lianos, 2013).

It seems that the approach that self-determination over ones’s data could be seen as
a dimensions of consumer welfare, in particular, the increased consumer choice. In
fact, the Digital Markets Act sets as its expected results and impacts “interventions
aiming at increasing the contestability of the digital sector would have a significant
positive and growing contribution to achieve all of the potential benefits of
a Digital Single Market, also resulting in lower prices and greater consumer choice,
productivity gains and innovation” (European Commission, 2020a, Article 14.3.).

Therefore, the increased consumer choice is explicitly mentioned as a goal of
a specific EU competition policy that aims at dominant online platforms. What
is more, references to online platforms impairing consumer choice by their
operations can also be found in the recent ruling of General Court on Google
Search (Google and Alphabet v Commission, 2021, paras. 556 and 558). The problem
of consumer choice was also originally tackled by Bundeskartellamt in its Facebook
investigations where it has been pointed out that the choice for the user is either
to accept ‘combination of data or to refrain from using the social network (...) the
consumer’s choice cannot be referred to as voluntary consent’ (Bundeskartellamt,
2019, p. 2). Enhancing individual’s right to self-determination would denote
making the well-being of individual a goal of competition law and it could be done
by means of self-determination.

Self-determination can be actually be made up of a harm a of many individual well-
beings, where some will be worse off than others, still all of them are kind of left
without choice — here — whether they prefer to give their data away and receive more
personalized Facebook — social media or not. This problem could be solved in the
form of a “personalized welfare standard” to accommodate abuses involving data
extraction that are based on the provision of personalized services. This would lead to
increased consumer sovereignty and freedom of choice (Graef, 2021, p. 474).

Self-determination denotes that we need to look at the choice of a consumer
as to what data they wish to reveal and what can it be done in the future ex
ante. However, competition law is inherently ex post focused. Nevertheless, an ex
ante approach is already existing as regards mergers, as well as to be introduced
later on by means of new legal proposals of Digital Markets Act (European
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Commission, 2020a) and Digital Services Act (European Commission, 2020b).
Still, in competition law the anticipatory approach is novel.

4. Conclusion

Changes could be done to the understanding and definition of consumer welfare
in the EU competition law which would denote moving away from economic
harms to the consumer in the form of paying high prices for the product, having
not enough choice of products etc. to the harm in the form of having no influence
of what happens to my personal information. Here, data is not given away freely
and with a clear purpose etc., a consumer is not worse off because they are paying
too much for the product but the harm to them cannot be easily grasped and
monetized. According to Ezrachi and Stucke (2018) ‘the design of competition
law should be based on its core values which are dependent on ‘what do we, as
a society, want to promote’ (ibid., 1-2). Enhancing self-determination of data
would make people feel safer and that they have more control over own data.

However, what would this self-determination denote in practice? It would
denote that consumers could decide whether they would prefer to receive a more
personalized service and consequently give more of their data away as a payment
for this personalized service or whether they prefer to give less data away and
receive less personalized service. This would lead to increased consumer welfare
in competition terms. Such a standard increases a more conscious choice and
more autonomy of consumers. Recognizing self-determination as a dimension
of consumer welfare would also constitute some kind of form of nudging of
gatekeepers into specific, preferred — in the light of competition law — behaviour.
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Abstract

Digital platforms often perform intermediation roles and control an ‘ecosystem’
of interdependent products or services on multisided markets. Market power can
arise through the control of narrow proprietary ‘walled gardens” where there are
direct and indirect network effects, high switching costs, little multi-homing,
information asymmetries and a high degree of consumer loyalty or inertia. This
can give rise to a form ‘economic dependency’ which allows exploitation over an
‘installed base’. These ecosystems may or may not be defined as separate markets
under traditional competition law but can be subject to ‘intermediation power’.
Like an aftermarket, this ‘lock in” on one side of the market can co-exist with
a high degree of competition on the other side of the market. The paper will
explore some of these issues in the context of current competition law actions in
the EU, US and elsewhere concerning the fees and restrictive conditions imposed
for in-app purchasing on smart phones and tablet devices on the Apple app store.

Keywords: intermediation power, aftermarkets, antitrust, digital platforms, in-
app mobile purchasing

JEL Classification: K210

1. Introduction

The extraordinary growth of digital platforms and companies such as Google
(Alphabet), Apple, Facebook (Meta), and Amazon have revolutionized the way
businesses and consumers transact. In January 2022 these companies collectively had
more than $US 7 trillion in market capitalisation and Apple became the first publicly-
traded company to reach a market value of $US 3 trillion (CompaniesMarketCap.
com, 2022; Nicas, 2020). These platforms have the potential to entrench their
market power through network effects and vertical integration which can create the
incentive and opportunity to ‘self-preference’, leverage into, and colonize adjacent
conglomerate markets within the same ‘eco-system’.
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One increasingly important area of innovation and form of monetization in the
digital economy is the development of apps for smart phones and tablet devices.
These apps are becoming indispensable sites for consumers to access services,
e-commerce, games and information. Apps are largely only accessible on smart
p