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Vazené kolegyné, vazeni kolegové,

dovolte mi, abych Vas jménem svym i jménem katedry finan¢niho prava a financni védy
Pravnické fakulty Univerzity Karlovy v Praze pfivitala na dnesnim odborném seminafi na téma

v

»Ne bis in idem?“, ktery pofadame ve spolupraci s advokatni kancelafi Allen & Overy.

Tento odborny seminar je rovnéz organizovan v ramci spoluprace program( ,PRVOUK — P06
Verejné prdavo v kontextu europeizace a globalizace” a ,PRVOUK — P04 Institucionalni
a normativni promény prdva v evropském a globalnim kontextu“ realizovanych v roce 2015 na
Pravnické fakulté Univerzity Karlovy v Praze.

Vérim, Ze ocenite tuto prilezitost k odborné diskuzi nad tématem, které je s ohledem na vyvoj
legislativy i judikatury velmi aktualni. VyreSeni otazky, zda je mozné ukladat penale podle
danového radu a trest za trestny Cin zkraceni dané je pro praxi neprosto klicové.

Katedra finan¢niho prava a financni védy timto seminafem navazuje na obdobné akce
poradané v minulosti a doufd, Ze bude obdobné seminare poradat i v budoucnu.

v v/

Vérim, Zze i na zakladé pozitivnich zkusenosti z dnesniho seminare, se v budoucnu na nékterém
z dalsich odbornych a védeckych seminara spole¢né opét shledame.

prof. JUDr. Marie Karfikova, CSc.
vedouci katedry finan¢niho prava a financni védy
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1. Zkraceni dane

§ 240 trestniho zakoniku

Zkraceni dané, poplatku a podobné povinné platby
(1) Kdo ve vétsim rozsahu zkrati dan, clo, pojistné na socialni zabezpeceni, prispévek na
statni politiku zaméstnanosti, pojistné na Urazové pojisténi, pojistné na zdravotni
pojisténi, poplatek nebo jinou podobnou povinnou platbu anebo vyldka vyhodu na
nékteré z téchto povinnych plateb, bude potrestan odnétim svobody na Sest mésicu az tfi
léta nebo zdkazem cinnosti.
(2) Odnétim svobody na dvé léta az osm let bude pachatel potrestan,
a) spacha-li ¢in uvedeny v odstavci 1 nejméné se dvéma osobami,

b) porusi-li k usnadnéni takového cinu Gredni uzavéru, nebo

¢) spacha-li takovy ¢in ve znacném rozsahu.

(3) Odnétim svobody na pét az deset let bude pachatel potrestan, spacha-li ¢in uvedeny v
odstavci 1 ve velkém rozsahu.




2. Penale

.

Geneze pravni upravy

» stavajici podoba penale byla do pravniho radu
zavedena novelou zakona o sprave dani a
poplatkt (zakon €. 230/2006 Sb.) s Ucinnosti
k 1. lednu 2007

» do té doby upravoval ZSDP jednu sankci
(penale), ktera kumulovala
> nasledek za nesplnéni povinnosti dan radné tvrdit a
> nesplnéni povinnosti dan radné zaplatit

» srovnani pravnich uprav (nasledujici tabulka)

o




Sankce za Sankce za Sankcl:e coe
nezaplaceni nezaplaceni dané nezapiacen
Pred zkracené dané E, i dodatecné
ychozi) o ¢ dane
rokem 7 pfiznané dané
2007 —— 0.05 %
~ 7 e ’ ) Za
0,2 % za kazdy 0,1 % za kazdy M
den prodleni den prodleni kazdy den
P P prodleni
K nejdéle za 500 dnu prodleni, poté 140 % diskontni trokové sazby rocné

Sankce za doméreni

(nikoli vymérenil) Sankce za nezaplaceni dané
Dnes dané z moci ufedni

20 %, jeli dan zvysovana™
20 %, jeli snizovan > o
odpocet ,repo sazba + 14 procentnich bodu

1 %, je-li snizovana rocné

ztrata (do konce roku
\\ 2010 byla sazba 5 %)

§ 63 ZSDP - vybrana ustanoveni (do 31. prosince 2006)
Danové nedoplatky a penale

(1) Danovy dluznik je v prodleni, nezaplati-li splatnou castku dané nejpozdéji v den jeji
splatnosti.

(2) Pendle se pocita za kazdy den prodleni pocinaje dnem ndsledujicim po dni splatnosti az do
dne platby vcetné, a to ode dne puvodniho dne splatnosti. Dafiovy dluznik je povinen zaplatit za
kazdy den prodleni penale ve vy3i 0,1 % z nedoplatku dané. Nedoplatky na poplatcich a
pfislusenstvi dané se nepenalizuji. Pendle stanovené podle tohoto ustanoveni se uplatni nejdéle
za 500 dni prodleni; za kazdy dalsi den prodleni se uplatni penale ve vysi 140 % diskontni
trokové sazby Ceské narodni banky platné v prvni den kalendafniho ¢tvrtleti.

(3) Z dan&, domérené podle dodatecného danového pfiznani nebo hlaseni danového dluznika, se
vypocte penale podle odstavce 2 polovicni sazbou. Tato sazba 0,05 % penale z rozdilu mezi dani
dosud nepravomocné vymeérenou a vyssSi dani vymeérenou v odvolacim fizeni proti tomuto
vymeéreni, se uplatni také v pripadech, kdy k tomuto rozdilu do$lo v disledku vyhovéni navrhu
danového subjektu v odvolacim Fizeni. Polovicni sazba penale se uplatni také v pripadech, kdy
platce dané vybirané srazkou nespravné srazenou a odvedenou dan nebo zalohu na ni srazi a
odvede podle vlastniho zjisténi dodatecné ve spravné vysi a o této skutecnosti vyrozumi soucasné
spravce dané. Bylo-li zkraceni dané zjiSténo spravcem dané, penale se vypocte podle odstavce 2
dvojnasobnou sazbou, tj. ve vySi 0,2 %. Penalizace zaloh kon¢i dnem uplynuti lhity pro podani
danového priznani nebo hlaseni vztahujiciho se ke zdanovacimu obdobi, které bylo zalohovano.
Penale stanovené podle tohoto ustanoveni se uplatni nejdéle za 500 dnu prodleni; za kazdy dalsi
den prodleni se uplatni penale ve vysi 140 % diskontni Grokové sazby Ceské narodni banky platné
v prvni den kalendarniho ctvrtleti.




§ 37b ZSDP (do 31. prosince 2010)
Penale

(1) Danovému subjektu vznika povinnost uhradit penale z ¢astky dodatecné vymeérené
dané nebo z castky dodatecné snizené danové ztraty, tak, jak byla stanovena oproti
posledni znamé danové povinnosti, ve vysi

a) 20 %, je-li dan zvySovana,

b) 20 %, je-li snizovan odpocet dané nebo narok na vraceni dané, nebo

c) 5 %, je-li snizovana danova ztrata.

(2) Spravce dané snizi penale vzniklé podle odstavce 1 pism. a) o pendle podle odstavce 1
pism. ), pokud vzniklo z divodu uplatnéni ztraty v rozsahu jejiho snizeni, které bylo
penalizovano.

(3) Spravce dané vyrozumi danovy subjekt o povinnosti platit pendle v dodatecném
platebnim vyméru a soucasné je predepise do evidence dani. Penale je splatné v nahradni
Ihaté splatnosti dodate¢né vymérené dané.

(4) Pokud je dodatecné vymeérovan zaklad dané a dan podle dodatecného danového
pfiznani nebo dodatecného hlaseni, pendle z ¢astky, ktera je v ném uvedena, nevznika.

§ 251 DR (od 1. ledna 2011)
Penale

(1) Danovému subjektu vznika povinnost uhradit penale z ¢astky domérené dané tak, jak
byla stanovena oproti posledni zndmé dani, ve vysi

a) 20 %, je-li dan zvySovana,

b) 20 %, je-li snizovan danovy odpocet, nebo

c) 1 %, je-li snizovana danova ztrata.

(2) Spravce dané snizi pendle podle odstavce 1 pism. a) o pendle podle odstavce 1 pism.

c), pokud povinnost k jeho Ghradé vznikla z divodu uplatnéni ztraty v rozsahu snizeni
danové ztraty, které bylo penalizovano.

(3) Spravce dané rozhodne o povinnosti uhradit pendle v ramci dodatecného platebniho
vymeéru a soucasné je predepise do evidence dani. Penale je splatné ke stejnému dni jako
domérena dan.

(4) Pokud je domérovana dan podle dodatec¢ného danového priznani nebo dodatecného
vyuctovani, povinnost uhradit pendle z ¢astky, ktera je v ném uvedena, nevznika.




Zakladni atributy penale - povaha 1/3

» penézita sankce vznikajici v souvislosti s
domérenim dané na zakladé kontrolnich
mechanismu spravce dané (danova kontrola)

» nasledek za nespravné (ne)tvrzeni dané, v jehoz
dusledku spravce dané pristoupil k doméreni
dané z moci uredni (,prirazka za to, ze stat na
pochybeni musel prijit sam®)

» nepostihuje prvni nepodani danoveho tvrzeni,
resp. nespravné podani pred vymérenim dané
> nesystémoveé = de /lege ferenda sjednoti samovymeéreni

» zavinéni je irelevantni

Zakladni atributy penale - procesni
aspekty 2/3

» penale vznika ex /ege pri naplnéni zakonem
stanovenych predpokladu
> neni dan prostor pro diskreci stran ulozeni ani vyse

» spravce dané rozhodne o povinnosti uhradit
penale v ramci dodatecného platebniho
vymeru

» 0 ulozeni penale neni vedeno samostatné
Fizeni
> vznik penale neni vazan na skutecnosti, které by
bylo nutné zjist ovat ¢i dokazovat =neprobiha
dokazovani




Zakladni atributy penale - funkce 3/3

» Reparacni
- pausalizovana nahrada ujmy statu, Zze musel pristoupit
ke stanoveni dané z moci uredni, v dusledku toho, Ze
danovy subjekt sam nesplnil svou povinnost (nutnost
statu zjistit dan bez spoluprace danového subjektu)

» Donucovani

- motivace danovych subjektl k podani dodatecného
danového tvrzeni (odliseni spolupracujicich od
nespolupracujicich)

» Preventivni

o odrazeni danového subjektu od takového zavazného
jednani (tak, aby se ,nevyplatilo®)

3. Definice problému




Je pendle trestnim obvinénim ve smyslu
¢l. 6 Umluvy?

Je potreba
aplikovat zasady
trestniho prava?

Vznika prekazka ne bis in
idem?

Vznika prekazka
litispendence ?

ANO Existuje totoZnost skutku u jednani, které
ale které m4d za nasledek vznik penale a jednani
sankcionované trestem za spachani
trestného cinu?

Bylo vedeno dvoji Fizeni?

Poruseni zasady ne bis
in idem

A4 V

4. Penale jako trestni obvineéni
ve smyslu ¢l. 6 Umluvy




Cl.6
Pravo na spravedlivy proces

1. Kazdy ma pravo na to, aby jeho zalezitost byla spravedlivé, vefejné a v prfimérené Ihaté
projednana nezavislym a nestrannym soudem, zfizenym zakonem, ktery rozhodne o
jeho obcanskych pravech nebo zavazcich nebo o opravnénosti jakéhokoli trestniho
obvinéni proti nému. Rozsudek musi byt vyhlaSen verejné, avSak tisk a verejnost
mohou byt vylouceny bud po dobu celého nebo casti procesu v zajmu mravnosti,
verejného poradku nebo narodni bezpecnosti v demokratické spolecnosti, nebo kdyz
to vyzaduji zajmy nezletilych nebo ochrana soukromého Zivota ucastnikiu anebo, v
rozsahu povazovaném soudem za zcela nezbytny, pokud by, vzhledem ke zvlaStnim
okolnostem, verejnost fizeni mohla byt na djmu zajmim spravedInosti.

2. Kazdy, kdo je obvinén z trestného cinu, se povazuje za nevinného, dokud jeho vina
nebyla prokazana zakonnym zpusobem.

3. Kazdy, kdo je obvinén z trestného ¢inu, ma tato minimalni prava:

a) byt neprodlené a v jazyce, jemuz rozumi, podrobné seznamen s povahou a divodem
obvinéni proti nému;

b) mit priméreny ¢as a moznost k pripravé své obhajoby;

c) obhajovat se osobné nebo za pomoci obhdjce podle vlastniho vybéru nebo, pokud
nema prostifedky na zaplaceni obhdjce, aby mu byl poskytnut bezplatné, jestlize to
zajmy spravedlnosti vyzaduiji;

d) vyslychat nebo dat vyslychat svédky proti sobé a dosahnout predvolani a vyslech
svédkl ve svij prospéch za stejnych podminek, jako svédkil proti sobé;

e) mit bezplatnou pomoc tlumocnika, jestlize nerozumi jazyku pouzivanému pred
soudem nebo timto jazykem nemluvi.

Engelova kritéria

» vymezeni tzv. Engelovych kritérii
» judikatura ESLP

» Engel a ostatni proti Nizozemi

» Bendenoun proti Francii
» Jussila proti Finsku

» 3 kritéria
1. kvalifikace Cinu ve vnitrostatnim pravu

2. povaha poruseni prava (Cinu), za které je sankce
ukladana
» chranény zajem obecny x partikularni
» Ucel sankce represivni, preventivni x reparacni
3. povaha a zavaznost sankce, ktera za Cin hrozi




Posouzeni penale Engelovymi kritérii 1/2

1.

Kvalifikace deliktu ve vnitrostatnim pravu

- institut danového prava, ktery je upraven v danovém radu jako

obecném pravnim predpise pro spravu dani

Povaha deliktu, za ktery je sankce ukladana

- vznika ex lege pfi naplnéni zakonem stanovenych predpokladi
- spravce dané neni nadan diskrecni pravomoci ovlivnit jeho

vznik nebo vysi

- deklaratorni rozhodnuti
- 0 ulozeni penale neni vedeno samostatné fizeni (je o ném

rozhodnuto v ramci rozhodnuti o dani)

- splatnost ke stejnému dni jako domérena dan
- penale je velmi Uzce spjato s domérovanou dani (vySe,

rozhodnuti, atd.) = prisluSenstvi dane, které sleduje jeji osud

- UcCel reparacni, donucovaci, preventivni

Posouzeni penale Engelovymi kritérii 2/2

Povaha a zavaznost sankce, ktera za cin hrozi

- vySe je stanovena pausalné a je primo odvisla od zavaznosti

zpUsobeného Skodlivého stavu

- sazba odpovida pétiné rozdilu domérené dané (nikoli

celkové dané <Ci zakladu dané, ze kterého je dan
vypocitavana) = zakonem nastavena sazba se nejevi jako
podstatna

- uCinna pravni uprava obsahuje moderacni mechanismy,

kterymi lze vysSi penale nasledné snizit prostrednictvim
prominuti




Judikatura tuzemskych soudu 1/3

» Nejvyssi spravni soud, sp. zn. 1 Afs 1/2011

@)

u penale prevazuje funkce pausalizované nahrady eventudlni djmy a z pravniho
predpisu vyplyvajici disledek poruSeni povinnosti uhradit dan fadné a vcas, a
tedy je nelze chapat jako sankci za spravni delikt

» Nejvyssi spravni soud, sp. zn. 9 Afs 27/2011

O

pendle nelze chapat jako sankci za spravni delikt

» Nejvyssi spravni soud, sp. zn. 5 Afs 28/2013

@)

prestoze ustanoveni upravujici penale, urok z prodleni ¢i pokutu za opozdéné
tvrzeni dané ve své podstaté postihuji danovy subjekt nad ramec jeho
zakonné danové povinnosti a ukladaji mu zaplatit v ddsledku jednotlivych
poruseni danovych zakonu fakticky vice, nelze takto zdkonem konstruovanou
povinnost povazovat za sankci ve smyslu spravniho trestani, jelikoz se jedna
o prislusenstvi dané, které podléha stejnému danovému rezimu jako samotna
dan (srov. § 2 odst. 4 a 5 danového radu)

Judikatura tuzemskych soudu 2/3

» Ustavni soud, sp. zn. 1l. US 3803/11

@)

O

obecné soudy téz z hlediska ustavnosti prijatelné
posoudily charakter penale [to je sankci za
nespravneé (v neprospech statniho rozpoctu) tvrzeni
dane, kdyz dosly k zaveru, ze penale nelze chapat
jako sankci za spravni delikt, a proto pfi jeho
stanoveni nelze aplikovat zasady trestniho prava

k prijeti pravni upravy formou prilepku

» 5 ohledem na princip materidalniho pravniho statu,
pravni jistoty a efektivni ochran // ustavnosti jiz nelze
predmétnou novelu po mnoha letech po jejim prijeti
toliko jen z procedurdlnich duvodu zpochybriovat




Judikatura tuzemskych soudu 3/3

Nejvyssi spravni soud, sp. zn. 4 Afs 210/2014
» Argumenty:

» pfi zkoumani povahy pendle nelze vychazet pouze ze stavajici judikatury

» hlavnim kritériem pro kvalifikaci pendle je
o materialni povaha institutu a jeho fakticky ucel
- zmény pravni upravy, které mohou dat starym pojmum novy obsah

» aplikace Engelovych kritérii na penale = penale je trestni sankci

» pendle v dafnovém fadu systematicky zafazeno mezi sankce
» Zaver:

» prestoze pendle podle § 37b ZSDP (ve znéni G¢inném od 1. 1. 2007 do 31. 12. 2010)a §
251 DR je institutem danového prava, je tfeba na zakladé analyzy judikatury ESLP
uzavfrit, ze se jedna o trestni obvinéni ve smyslu ¢l. 6 odst. 1 Umluvy, respektive trest
» je tfeba aplikovat ¢l. 40 odst. 6 Listiny (tj. pro posouzeni trestného Cinu a ulozeni trestu

se pouzije pozdéjsi zakonna Uprava, jestlize je pro pachatele pFiznivéjsi)
» institut pendle v § 37b ZSDP ve znéni ucinném od 1. 1. 2007 ma oproti institutu penale

v § 63 ve znéni ucinném do 31. 12. 2006 povahu trestu za platebni delikt X nelze v3ak
na néj aplikovat pausalné zasady dovozené pro oblast spravniho trestani

senat z divodu, Ze dospél k ndzoru odlisnému od nazoru zaujatého v rozhodnuti jiného
senatu NSS, postupuje véc rozSifenému senatu s otazkou, zda je tento nazor spravny

5. Totoznost skutku a vedeni
dvojiho rizeni




/ Cl.4 Protokolu ¢. 7 k Umluvé \

Pravo nebyt souzen nebo potrestan dvakrat

1. Nikdo nemuze byt stihan nebo potrestan v trestnim fizeni podléhajicim
pravomoci téhoz statu za trestny cCin, za ktery jiz byl osvobozen nebo
odsouzen konecnym rozsudkem podle zakona a trestniho radu tohoto statu.

2. Ustanoveni predchoziho odstavce nejsou na prekazku obnové rizeni podle
zakona a trestniho radu prislusného statu, jestlize nové nebo nové zjisténé
skutecnosti nebo podstatnd vada v predeslém rizeni mohly ovlivnit
rozhodnuti ve véci.

QOd tohoto €lanku nelze odstoupit podle €lanku 15 Umluvy. /

= Byly delikty, za které byl stézovatel stihan stejné (idem)?
» Bylo zde vedeno dvoji fizeni (bis)?

Rozsudky ESLP

» Interpretace pojmu ,tentyz trestny cin“ v rozsudcich
ESLP (tfi pristupy)
> totoznost skutku bez ohledu na jeho pravni kvalifikaci -

komparator same conduct, idem factum (Gradinger proti
Rakousku)

- jeden skutek muaze naplfiovat znaky skutkovych podstat vice
trestnych ¢int - pachatel za né miGze byt potrestan v riznych
Fizenich pfed rliznymi organy (Oliveira proti Svycarsku)

- klade se duraz na podstatné prvky obou trestnych ¢int - znaky
skutkovych podstat trestnych ¢inG naplnénych timtéz jednanim
nemohou byt zcela totozné (Franz Fischer proti Rakousku,
Manasson proti Svédsku)

» Sjednocujici rozsudek Zolotukhin proti Rusku
(10. tnora 2009)




Zolotukhin proti Rusku

4

cl. 4 Protokolu €. 7 zakazuje stihani pro ,druhy trestny
cin“, pokud je tento druhy trestny Cin zalozen na totozném
Ci v podstatnych rysech totozném skutku

totoznost skutku:
o skutecCnosti, na kterych je zalozen ,druhy trestny ¢in“, jsou stejné
nebo v podstatnych rysech stejné

o konkrétni skutkové okalnosti se tykaji téhoz obzalovaného a jsou
neoddélitelné spjaty v Case a misté (d€ji se ve stejny Cas a na
stejném miste)

odlisSnost v pravni kvalifikaci skutku nehraje roli

klicovy okamzik aktivace Cl. 4 Protokolu €. 7 je zahdjeni
nového (druhého) trestniho stihani v pripadé, kdy
predchozi osvobozujici/odsuzujici rozhodnuti nabylo
ucinku res iudicata

A 4

Rozsudek Nejvyssiho soudu
sp. zn. 5 Tdo 749/2014

4

penale dle § 37b odst. 1 pism. a) ZSDP neni sankci za prestupek nebo
danovy delikt ve smyslu Engelovych kritérii, ale obligatorni sankci vznikajici
primo ze zakona, tedy jde o nasledek za nesplnéni govinnosti tvrzeni, ktery
stiha danovy subjekt a ktery ma povahu deliktu platebniho

je nezbytné oddélit zakonnou sankci ukladanou financnim dradem od sankce
trestni, nebot daﬁovi organ by jinak nemohl domérit dan, pokud by se
jednalo o trestni sankci, a bylo by tak nutné Cinit vybér mezi domérenim
dané a trestnim stihanim pachatele, coz je jisté nezadouci

,L...] je tfeba porovnavat skutkové okolnosti obou ¢inG, a to u prvniho
postihu ve formé penadle [...] za nespravné (v neprospéch verejnych rozpoctu)
tvrzeni_dané a u druhého Umysiné zavedeni do ucetnictvi [...f/k prokazani
nakladu a prijatych zdanitelnych plnéni faktury, [...] pficemz faktura byla
padélkem [...] a uhrada této fiktivni faktury nebyla provedena [...] a nebyla
danové uznatelnym vydajem, dale Ze skuteCnosti vyplyvajici z uvedené
nepravdive faktury [obvinény] promitl do_pfiznani k dani z pfidané hodnoty
[ﬁ) a do priznani k dani z pfijmu [...], ¢imz ke Skodé Ceské republiky
Financniho ufadu v Rychnové nad Knéznou zkratil dan z pfidané hodnoty za
2. Ctvrtleti roku 2009 ve vySi 140.599,- K¢ a dan z prijmu pravnickych osob
za rok 2009 o castku ve vysi 147.999,- K¢, coz jisté podle Nejvyssiho soudu
ge[zde kp())\‘/‘aiovat za totozné skutky (srov. obdobné napf. i Manasson proti
védsku).




» Kritéria k posouzeni totoznosti skutku
sankcionovaného penalem podle danového radu
a trestem za spachani danového trestného Cinu

(e}

kdo je sankcionovan

sankcionované jednani

zavinéni

zohlednéni vyse Skody (resp. Skodlivosti jednani)

o

(o]

o

§ 240 trestniho zakoniku : § 251 danového radu

» Kdo je sankcionovan:
Daiﬁ ovy'/is u bjeT(tikté réim u\
Pachatel trestného cinu, byla dan domérena z moci

tj. ten, kdo zkrati dan Uredni v jiné vysi, nez
kterou tvrdil

« fyzicka nebo pravnicka * téz non-subjekt
osoba - penale je vzdy vylu¢nou

« fyzicka osoba muze byt sankci pro danovy subjekt,
trestné stihana za zkraceni kterému byla domérena dan

dané jiného subjektu

* je mozné trestné stihat
spolupachatelstvi




» Sankcionované jednani:

Rozdilné zpGsoby jednani, v - .
jejichz dasledku bude Nedostatecné spinéni
vymeérena (prfipadné uhrazena) povinnosti tvrzeni, které ma za

dan nizsi, nez méla byt. vysledek doméreni dané z moci
Napf. vykazovani nizsich trzeb, Uredni
falSovani udajl apod.

+ pro naplnéni skutkové « vznik penale je disledkem
podstaty je irelevantni, zda nespravného danového tvrzeni a
dosSlo k doméreni dané nasledné aktivity spravce dané

. . . doméreni z moci Uredni
* nejde o sankci za nespravné ( )

tvrzeni dané, ale za umysl dan

k nespravnému tvrzeni muze

kratit (nespravné tvrzeni mize dojit v dusledku Spatné auto-
byt jednim ze zpusobu realizace; aplikace prava (odlisny pravni
Castéjsi bude nepodani danového nazor), chyby ¢i imysiného
tvrzeni) jednani

¢ nepodani danového tvrzeni neni
sankcionovano penalem

» Zavineni:

ve formé umyslu nezkouma se

« zkouma se existence « nezkouma se zavinéni
umysiného zavinéni (tomu (nedokazuje se)
musi odpovidat charakter

« uvaleni sankce je pouze
zakonny dusledek splnéni
podminky, ze doslo k
doméreni dané z moci
uredni

dokazovani)




» Zohlednéni vyse skody (resp. skodlivosti jednani):

Trestny Cin nastupuje az
pri prekroceni dané

hranice Skodlivosti Nezohlednuje se

jednani (vétsi rozsah)

« pro naplnéni skutkové « penale vznika u kazdého
podstaty je nutné prekrocit domérku z moci uredni
urcitou vysi Skody nezavisle na vysi domeérené
(zkrdcené dané) dané

« vySe skody je urcujici pro « sazba je linearni, nezvysuje
vySi trestu se s vysi Skody

Vedeni dvojiho rizeni podle judikatury
ES LP (Lucky Dev proti Svédsku, Nykanen proti Finsku)

» podle ¢l. 4 Protokolu €. 7 nikdo nesmi byt (i) vystaven
trestnimu stihani, (ii) trestné stihan nebo (iii) potrestan
dvakrat za stejny trestny Cin

» cilem Cl. 4 Protokolu €. 7 je zamezit opakovanému
trestnimu stihani, které jiz jednou skoncilo konecnym
rozhodnutim s povahou res judicata

» Cl. 4 Protokolu €. 7 neposkytuje ochranu proti prekazce
litispendence, tedy nebrani nékolika konkurujicim si
Fizenim

» pokud je za situace dvou soubézné probihajicich rizeni

jedno frizeni zastaveno poté, co se druhé fizeni stane
konec¢nym, neni zplisoben rozpor s Umluvou




Nasledna vs. soubézna rizeni

» stiznosti Frisvold proti Norsku a Flom Jacobsen
proti Norsku
o argumentace norské vlady a norského Nejvyssiho soudu:

danova pfirazka ukladana za nesplnéni povinnosti radné
tvrdit dan je trestnim obvinénim ve smyslu ¢l. 6 Umluvy

- danova prirazka a trest za danovy podvod sankcionuji
totozny skutek

- stézejni otazka - Slo o nasledné stihani, které je v rozporu
¢l. 4 Protokolu €. 7 nebo o soubézna fizeni, ktera jsou do
urcité miry pripustna?

» soubézné fizeni = propojeni v podstate veci a
case

» €l. 4 Protokolu €. 7 poskytuje subjektim ochranu
pred vedenim dalSiho Fizeni v totozné veéci

Ke stiznostem Frisvold proti Norsku a
Flom Jacobsen proti Norsku

» Ceska republika bude v uvedenych norskych
kauzach pred ESLP vystupovat jako vedlejsi
ucastnik podle cl. 36 odst. 2 Evropské umluvy
o lidskych pravech

» z intervence vlady Ceské republiky:

- fada evropskych stat ucinila k Protokolu ¢. 7
Uquvy prohlaseni k zuzeni rozsahu jeho
pusobnosti pouze na fizeni, ktera jsou povazovana
za rizeni trestni dle jejich narodniho prava (napf.
France, Italie, Portugalsko)

- nékteré staty k ratifikaci Protokolu ¢. 7 vibec
nepristoupily (napr. Nizozemi, Néemecko, Turecko)




6. Soucasny vyvoj

Obvodni soud pro Prahu 4

» zastavil trestni stihani s odkazem na vytvoreni prekazky ne
bis in idem

» ,0otdzka dariového pendle a vzniku prekazky ne bis in idem pri
soucasné vedeném trestnim rizeni tykajiciho se zkraceni dané
byla resena Evropskym soudem pro lidskd prdva..."

» .S ohledem na shora uvedenou jednoznacnou judikaturu ESLP,
nalézacimu soudu nezbylo, nez dospét k zdaveru, zZe ulozenim
dariového pendle vztahujiciho se k danim z prijmd...doslo k
vytvoreni prekdzky ne bis in idem"

» ,Za Situace, kdy proti obzalovanemu nebylo zahajeno trestni
stihdni pro nedostatky ve vedeni ucetnictvi...soudu nezbylo,
nez trestni stihani zastavit"




Je pendle trestnim obvinénim ve smyslu
¢l. 6 Umluvy?

Je potreba
aplikovat zasady
trestniho prava?

Vznika prekazka ne bis in
idem?

Vznika prekazka
litispendence ?

ANO Existuje totoZnost skutku u jednani, které
ale které m4d za nasledek vznik penale a jednani
sankcionované trestem za spachani
trestného cinu?

Bylo vedeno dvoji Fizeni?

Poruseni zasady ne bis
in idem

Dékuji za pozornost !

doc. JUDr. Radim Bohac, Ph.D.

katedra financniho prava a financni védy PF UK
nam. Curieovych 7

116 40 Praha 1

email: bohac@prf.cuni.cz

www.radimbohac.cz

tel.: +420221005530




Vytah z judikatury k prednisce na téma Ne bis in idem?
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Nejvyssi spravni soud
C.j. 1 Afs 1/2011 - 82

Penale podle § 63 zakona ¢. 337/1992 Sb., o spravé dani a poplatkii, ve znéni a¢inném
do 31. 12. 2006 nepochybné zasahuje do majetkové sféry danového dluznika, nicméné
sohledem na jeho zadkladni funkci (pauSalizovana ndahrada eventuilni Skody,
jez by statu mohla vzniknout zpozdénim danovych piijmii) je nelze chapat jako spravni
delikt & trestni obvinéni ve smyslu &. 6 odst. 1 Umluvy o ochrané lidskych prav
a zakladnich svobod (€. 209/1992 Sb.).

Vynatek z judikatu

I11. b) Namitka, Ze penale predstavuje sankci za spravni delikt

[24] Podle § 63 zdkona o spraveé dani a poplatki, ve znéni G¢inném do 31. 12. 2006, nezaplati-
li danovy dluZnik splatnou ¢astku dan¢ nejpozd¢ji v den jeji splatnosti, je v prodleni (odstavec
1). Za kazdy den prodleni se pocita pendle pocinaje dnem nésledujicim po dni splatnosti az do
dne platby vcetn¢, a to od pltivodniho dne splatnosti. Danovy dluznik je povinen zaplatit
za kazdy den prodleni pendle ve vyS$i 0,1 % z nedoplatku dané. Nedoplatky na poplatcich
a pfislusenstvi dan¢ se nepenalizuji. Pendle stanovené podle tohoto ustanoveni se uplatni
nejdéle za 500 dnt prodleni; za kazdy dals$i den prodleni se uplatni pendle ve vysi 140 %
diskontni trokové sazby Ceské ndrodni banky platné v prvni den kalendainiho &tvrtleti
(odstavec 2).

[25] Zékonem ¢. 230/2006 Sb., kterym se méni zdkon ¢. 85/1995 Sb., o stéatni statistické
sluzbé&, ve znéni pozdéjsich predpist, a dalsi souvisejici predpisy, byl novelizovdn mj. i § 63
zékona o spraveé dani a poplatkli a misto pendle byl dailovy dluznik, jenz se dostal do prodleni
s platbou dané€, povinen platit urok z prodleni. Z pfechodnych ustanoveni (¢l. VI. bod 3
zékona ¢. 230/2006 Sb.) vyplyvalo, Ze se uprava obsazend v § 63 tohoto zdkona pouZije pro
dané, jejichZ plivodni den splatnosti nastane po uc¢innosti tohoto zdkona. Pro dané, jejichZ
puvodni den splatnosti nastal do i¢innosti tohoto zdkona, se pouZzije § 63 zdkona ¢. 337/1992
Sb., o spravé dani a poplatkil, ve znéni u¢inném do Gcinnosti tohoto zdkona.

[26] V posuzovaném piipadé se jednd o piisluSenstvi dan¢ z piijmu fyzickych osob vybirané
srazkou podle zvlaStni sazby dané€ za zdanovaci obdobi roku 2003, resp. o piisluSenstvi dané
z ptijmu fyzickych osob ze zdvislé ¢innosti a funkénich pozitkii za zdanovaci obdobi roku
2004. Stézovatelce (jako plétci dan€) vznikla podle § 38d odst. 3 zdkona ¢. 586/1992 Sb.,
o danich z pfijmul, ve znéni pozd¢jSich predpisti, povinnost srazit a odvést dan do konce
kalenddfniho mésice nasledujictho po kalenddfnim mésici, ve kterém byl platce povinen
provést srazku dané. V konkrétnim piipad€ tedy nastala splatnost dne 2. 2. 2004 (srdzka
za prosinec 2003). Ve vztahu k dani z piijmt fyzickych osob ze zdvislé Cinnosti a funkénich
pozitki za rok 2004 vznikla stézovatelce podle § 38h odst. 10 zdkona o danich z pfijmu
povinnost odvést thrn srazenych zaloh do 20. dne kalenddinitho mésice, v némZz povinnost
srazit zalohy vznikla, tj. konkrétn¢ 20. 2. 2004, 22. 3. 2004, 20. 4. 2004, 20. 5. 2004,
21. 6. 2004, 20. 7. 2004, 20. 8. 2004, 20. 9. 2004, 20. 10. 2004, 22. 11. 2004, 20. 12. 2004
a20. 1. 2005. Zjevn¢ tedy ptvodni den splatnosti pfedmétnych dani za uvedend zdanovaci
obdobi, ve vztahu k nimz byla stéZovatelce sdélena vySe pendle, nastal do 31. 12. 2006, tedy
pied ucinnosti zdkona ¢. 230/2006 Sb.

Vv

[27] Nejvyssi spravni soud dédle zkoumal, zda 1ze na pendle podle § 63 zdkona o spravé dani
a poplatkt chdpat jako sankci za spravni delikt, piipadné trestni obvinéni podle ¢l. 6 odst. 1
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Evropské timluvy o ochrané lidskych prav a zakladnich svobod. Jak sprdvné poznamenal
krajsky soud, v rozsudku velkého senitu ze dne 12. 7. 2001 ve véci Ferrazzini proti Italii
[2001] Sbirka rozsudkt a rozhodnuti 2001-VII, Evropsky soud pro lidskd prava vyloucil
z pouziti ¢l. 6 Umluvy dafiové spory. Vyjimku vSak mohou tvofit dafiova Fizeni, kdy dochdzi
ke zvySeni vymétené dang, nebot’ Evropsky soud pro lidskd prava v rozsudku velkého sendtu
ze dne 23. 11. 2006 ve véci Jussila proti Finsku, stiznost ¢. 73053/01 (bod 38), dovodil,
Ze pravé kvuli odstraSujici a represivni povaze institutu zvySeni dan¢ lze tento institut
dafiového prava podiadit pod pojem trestni obvinéni ve smyslu ¢1. 6 odst. 1 Umluvy.

[28] Podle judikatury Nejvyssiho sprdvniho soudu predstavuje pendle sankci za poruSeni
,»primarni* povinnosti, jiz je povinnost zaplatit dan fadn¢ a v¢as (srov. rozsudek ze dne 22. 2.
2007, €. j. 2 Afs 159/2005 - 43, publikovany pod ¢. 1889/2009 Sb. NSS, www.nssoud.cz).
Pendle je vzdy pfisluSenstvim dané a sleduje tak jeji osud. Povinnost platit pendle vznika
danovému dluZnikovi pifimo ze zdkona, nezaklddd ji sprdvce dané vyddnim platebniho
vyméru. Platebni vymér ma jen charakter deklaratorniho rozhodnuti, jimZ spravce dané
sdéluje daniovému dluZznikovi pfedpis pendle, jez tu v disledku jeho prodleni s uhrazenim
danové povinnosti v urcité vysi k urcitému datu ex lege existuje (srov. rozsudek Nejvyssiho
spravniho soudu ze dne 8. 2. 2006, €. j. 1 Afs 16/2005 - 63, dostupny na www.nssoud.cz).

[29] Podle usneseni rozsifeného sendtu Nejvyssiho spravniho soudu ze dne 22. 3. 2011, €. j. 5
Afs 35/2009 - 265, www.nssoud.cz, dprava prodleni obsaZzend v zdkoné o spravé dani
a poplatkii vychdzi z konstrukce prodleni obdobné té, jakou pouzivaji soukromopriavni
piedpisy (§ 517 odst. 1 véta prvni zdkona ¢. 40/1964 Sb., obanského zdkoniku, § 365 véta
prvni zédkona ¢. 513/1991 Sb., obchodniho zdkoniku). Jednim z nésledkii prodleni danového
dluznika je ,,automatické® pftirtistdni pendle po dobu, po kterou je v prodleni (s vyjimkami
stanovenymi zdkonem; srov. § 60 odst. 4 zdkona o spravé dani a poplatki).

[30] K povaze dafiového pendle se vyslovil rovndZz Ustavni soud v ndlezu sp. zn. IV. US
1434/08 ze dne 15. 1. 2009 (N 11/52 SbNU 113), http://nalus.usoud.cz (bod 15), v némz
konstatoval, Ze ,,[p]endle slouzi jako sankce pro pifipad pozdniho pfiznani, resp. zaplaceni
dang stanovené ze zdkona. Ulelem tohoto ndstroje je zajiiténi kdzné viech subjektd
pro dodrZeni zédkonem stanovenych terminti a lhit k pfizndni té které dang.*

[31] Danové pendle ma predevSim funkci pausalizované ndhrady eventuelni djmy, kterou
muzZe stit jako piijemce dané utrpét, neni-li dain zaplacena faddné a vcas a musi-li si kvili
tomuto vypadku danovych pfijma opatfit penize jinym zpisobem (reflektuje cenu penéz).
Soucasné v sobé€ pendle zahrnuje rovnéz funkci preventivni spocivajici v motivaci dafiového
subjektu k fddnému a vCasnému plnéni jeho povinnosti. Pendle plni Castecné i funkci
represivni a odstrasSovaci, nebot’ jeho sazby jsou relativné vysoké v prvnim necelém roce a pul
prodleni, zatimco po uplynuti tohoto obdobi se pfechodem na — fakticky nizsi — sazbu penéle
(kopirujici diskontni sazbu) zvyraznuje druhd z funkci pendle, a sice funkce pauSalizované
ndhrady eventuelni Skody, jez by stitu mohla vzniknout zpozdénim danovych piijmu
(podrobnéji srov. shora citovany rozsudek Nejvys$siho spravniho soudu €. j. 2 Afs 159/2005 -
43).

[32] Z vySe uvedeného vyplyvéd, Ze pendle v SirSim slova smyslu predstavuje majetkovou
sankci; lze jej chdpat jako odpovédnost danového dluznika za prodleni s thradou danové
povinnosti. Pendle tedy nepochybné zasahuje do majetkové sféry danového dluznika, nicméné
s ohledem na jeho zdkladni funkci (pausalizovana ndhrada eventuelni Skody, jeZ by stitu
mohla vzniknout zpozdénim danovych piijmil), jej nelze chédpat jako sankci za spravni delikt
&i trestni obvinéni ve smyslu &l. 6 odst. 1 Umluvy (srov. shora citovany rozsudek Evropského
soudu pro lidska prdva ve véci Jussila proti Finsku). Neni pochyb o tom, Ze pendle podle § 63
zékona o spraveé dani a poplatkti, ve znéni ic¢inném do 31. 12. 2006, ma do urcité miry rovnez
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charakter postihu, nicméné prevazuje jeho funkce pauSalizované nahrady eventuelni 4jmy, na
rozdil od tehdejsi pravni dpravy zvyseni dané (§ 68 zdkona) ¢i pokuty (§ 37 zdkona), u nichz
byla ziejma4 jejich pievazné represivni funkce.

[33] Zdejsi soud rovnéz poukazuje na skutecnost, Ze povinnost platit pendle vznikd danovému
dluznikovi pfimo ze zdkona. Predpis pendle je deklaratornim rozhodnutim; pfi jeho stanoveni
neni finanénim orgdntim dan prostor pro spravni uvazeni, zda pendle v posuzovaném piipadée
uloZi, ptipadn€ v jaké vysi. Pendle je vymétfeno piimo na zdkladé¢ zdkona. S danovym
subjektem neni vedeno ,,béZné“ fizeni o spravnim deliktu, v némZ by mohly byt uplatnény
obecné principy trestani, jak tomu bylo napft. pfi ukladdni pokut podle § 37 zdkona o spravé
dani a poplatki, ptipadné u zvySeni dané podle § 68 zdkona.

[34] Rozhodnd je v tomto ohledu 1 skutecnost, Ze zakon ¢. 230/2006 Sb. obsahuje pfechodna
ustanoveni, v nichZ je explicite zakotveno, za jakych podminek ma byt aplikovdna nova
pravni dprava troku z prodleni a kdy bude stanoveno pendle. Zdkonodarce tak jasné vyjadtil
svllj zamér urcit piedpis pendle u dani, u nichZ vznikla splatnost do 31. 12. 2006, podle § 63
zdkona o spravé dani a poplatkll ve znéni do 31. 12. 2006. Tim byly zajiStény rovné podminky
pro danové dluzniky v prodleni s platbou dani, u nichz pivodni den splatnosti nastal
do 31. 12. 2006.

[35] Nejvyssi spravni soud dodava, Ze v oblasti socidlniho zabezpeceni je pendle upravené
v § 20 zdkona €. 589/1992 Sb., o pojistném na socidlni zabezpeceni a ptispévku na statni
politiku zaméstnanosti, chdpano jako jedna z moznych sankci vici poplatnikovi vedle
pfirdzky k pojistnému (§ 21 zdkona) a pokuty (§ 22 zdkona). Povinnost platit pendle vznikd
ex lege jako sankce za nesplnéni povinnosti v platebnich vztazich. Oproti tomu pokuty maji
charakter jakéhosi spravniho trestu na useku ,nepenézniho“ poruSeni nebo nesplnéni
povinnosti stanovenych zdkonem (v kontrastu vii¢i pendle), a je na uvazeni spravniho organu,
zda pokutu vibec ulozi (k tomu srov. Troster, P. a kol. Pravo socidlniho zabezpeceni.
4. vydani. Praha: C. H. Beck, 2008. s. 131). Rovnéz v civilnim pravu je pendle chdpano jako
,»Z pravniho predpisu vyplyvajici povinnost zaplatit pokutu v pfipadé poruseni urcité smluvni
povinnosti. (...) pendle vznikd pfimo ze zdkona* (srov. Svestka, J., Spacil, J., Skérova, M.
a kol. Obcansky zdkonik I, II. 2. vydani. Praha: C. H. Beck, 2009. s. 1609). Povinnost platit
pendle v danovém fizeni, obdobn¢ jako povinnost platit drok z prodleni podle § 519
obcCanského zdkoniku, proto vyplyvd piimo ze zdkona jako disledek prodleni se splnénim
dluhu. Lze tak uzavfit, Ze pendle podle § 63 zdkona o spravé dani a poplatkli, ve znéni
ucinném do 31. 12. 2006, je z pravniho ptedpisu vyplyvajici disledek poruSeni povinnosti
uhradit dan fddné a vcas.

[36] Z vySe uvedenych divodl obstoji zaver krajského soudu, Ze pendle nelze chédpat jako
sankci za spravni delikt, tudiZ pii jeho stanoveni nelze aplikovat zdsady trestniho prava
hmotného. Namitka nespravného posouzeni povahy dafiového penéle proto neni diivodna.

I11. ¢) Namitka priméienosti vySe penale

[37] Vzhledem k tomu, Ze Nejvys$i sprdvni soud neshledal divodnou argumentaci
stézovatelky, Ze m¢la byt v posuzovaném piipad¢ uplatnéna zdsada retroaktivity ve prospech
stéZovatelky, zabyval se ndsledné¢ ndmitkou pfimétfenosti sazeb pendle podle § 63 zdkona
o spravé dani a poplatkti, ve znéni Ga¢inném do 31. 12. 2006. Tuto pfimérenost byl Nejvyssi
spravni soud opravnén posuzovat toliko v roviné ustavnépravni, tj. z toho hlediska, zda se
omezeni vlastnického prava stézovatelky déje zplsobem souladnym s ¢l. 11 Listiny
zékladnich prdv a svobod. Pokud by dospél k zavéru, Ze vySe pendle je likvidacni
&i $ikanézni, mohl by podat navrh na zrugeni predmétného ustanoveni Ustavnimu soudu.
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[38] Neni pochyb o tom, Ze platebni vyméry na danové penale piedstavuji zasah do majetkové
sféry stéZovatelky. Ustavni soud v nélezu sp. zn. III. US 2556/07 ze dne 22. 7. 2009,
dostupném na http://nalus.usoud.cz, vyslovil, Ze ,[plovinnost zaplatit dan nebo jeji
piislusenstvi, kterd za splnéni zdkonem ptedepsanych podminek stihd danového dluznika,
predstavuje - a to bez jakychkoliv pochybnosti - zdsah do jeho majetkové sféry, nebot’ se tim
jeho majetek snizuje o ¢astku, kterou bude povinen zaplatit; jde tedy nejen o zdsah do jeho
vlastnického prava dle €l. 11 odst. 1 Listiny, nybrZ soucasn¢ i o zdsah do prdva na pokojné
uzivani majetku ve smyslu ¢l. 1 Dodatkového protokolu ¢. 1 k Umluvé.“ Je tedy pravdou,
Ze se v posuzovaném piipad¢ jednd o omezeni vlastmckeho prava stézovatelky. Nutno
predestiit, Ze Nejvyssi spravni soud se ustavnosti § 63 zdkona o spravé dani a poplatki, ve
znéni tcinném do 31. 12. 2006, podrobn¢ zabyval ve shora citovaném rozsudku €. j. 2 Afs
159/2005 - 43, v némZ detailné rozvedl, z jakych divodl povaZuje uvedenou konstrukci
pendle za dstavné konformni a raciondlni.

[39] Ve zminéném rozsudku zdejsi soud zdiraznil, Ze k tomu, aby urcité soukromé osob¢
mohla byt stanovena daniovd povinnost vici statu, musi byt v prvni fad¢ splnéna nutnd a svoji
podstatou samoziejmd podminka zdkonného zakotveni takové povinnosti (viz ¢l. 11 odst. 5
Listiny zdkladnich prav a svobod). Vedle toho je vSak k zachovani ustavni konformity takové
povinnosti tieba, aby podminky jejiho uloZzeni byly raciondlni a nediskriminacni. Musi byt
rovnéZ vyloucena liboviile, dodrzena zasada proporcionality a rovnéZz zdkaz vyvlastiiovaciho
nebo jinak likvida¢niho charakteru dan¢. Formulované pozadavky musi platit jak pro hlavni
danovou povinnost, tak pro povinnosti sekundéarni (od dan¢ odvozené, napf. povinnost platit
pendle). I danové pendle ¢i jiny obdobny daiiovépravni institut sankéni povahy musi tedy, aby
jeho konkrétni uprava byla tstavné konformni, jednak odpovidat principu proporcionality
[tj. aby byla schopna dosdhnout zamysSleného tstavné legitimniho cile, zdroven byla
nejSetrnéj$im z dostupnych efektivnich prostfedkd, a pfitom pfiméfend v uzsim slova smyslu -
srov. v podrobnostech nilez Ustavniho soudu ndlez sp. zn. PL. US 3/02 ze dne 13. 8. 2002
(N 105/27 SbNU 177; 405/2002 Sb.), http://nalus.usoud.cz], jednak umozZnovat alespon
v urcité mife individualizaci ¢i pfinejmenSim moderaci uklddané sankce s ohledem na
majetkové postaveni povinné osoby. Prostfedkem zptsobilym motivovat daiiové subjekty
k plnéni danovych povinnosti fddné a vcas jist¢ je a muze byt stanoveni finan¢ni sankce
za poruSeni této povinnosti, a to nepochybné i finan¢ni sankce zavislé na délce prodleni a vysi
dluzné castky. Piesné takovou formu sankce zvolil zdkonodarce v § 63 odst. 2 a 3 zdkona
o sprave danfi a poplatkil, ve znéni i¢inném do zmény provedené zdkonem ¢. 230/2006 Sb.

[40] K zdkonem stanovené vySi pendle Nejvyssi spravni soud konkretizoval, Ze ,,[s]azby
pendle podle této pravni dpravy (zdsadn€ 0,1 % z dluzné ¢4stky denné, ve specifickych
piipadech pak 0,05 % resp. 0,2 % denn¢ — viz § 63 odst. 2 véta druhd, odst. 3 véta prvni
az treti, odst. 3 véta Ctvrtd zdkona o spraveé dani a poplatkd) predstavuji ro¢ni drok 36,5 %
(ptipadné 18,25 % resp. 73 %) a jsou odstupnovany od nizsi sazby k vySsi sazb¢ v zavislosti
na intenzité pricitatelnosti prodleni ve vztahu k pochybeni danového subjektu. Navic takto
(zdkonem urcenou denni procentni sazbou pendle) je pendle urCovano pouze prvnich 500 dni
prodleni (tj. necely prvni rok a piil) a poté sazba pendle odvisi od diskontni sazby Ceské
narodni banky, tedy de facto od ceny penéz v ekonomice (¢ini 140 % této sazby, ptiCemz se —
a praveé takto nutno vykladat ustanoveni § 63 odst. 2 véty Ctvrté, Casti véty za stiednikem
zékona o sprave dani a poplatka — kazdé nové kalendarni Ctvrtleti nové fixuje k aktudlni vysi
diskontni sazby platné na jeho poc¢étku).*

[41] Z téchto diivodu zdejsi soud v citovaném rozsudku €. j. 2 Afs 159/2005 - 43 uzavtel, Ze
sazby pendle jednak nemaji likvidacni, vyvlastiujici ¢i lichvéaiskou povahu, jakkoli jsou
nepochybné citelné, jednak v dlouhodobém casovém horizontu reflektuji ekonomickou
realitu, v daném piipadé cenu penéz. Vedle funkce spocivajici v motivaci danového subjektu
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k f4ddnému a v€asnému plnéni jeho povinnosti maji 1 funkci pauSalizované nahrady eventuelni
Ujmy, kterou muze stat jako piijemce dané utrpét, neobdrzi-li ji fadn¢ a v€as a musi-li si kvili
tomuto vypadku danovych pi{jmi opatfit penize jinym zpisobem. Pravé v ¢asovém omezeni
relativné vysoké sazby pendle na prvni necely rok a ptl prodleni a v nasledném poklesu sazby
penéle na 140 % diskontni sazby lze spatfovat zdsadni argument pro zavér, Ze zdkonodarce
zde volil prosttedek vhodny k tomu, aby motivoval danové subjekty k zdkonem
vyzadovanému chovéani tim, Ze jim ,,prodrazoval prodleni s placenim dan¢ povinnosti hradit
pendle, a Ze se zdroven jednd o nejmirngjsi jeste¢ ucinny prostfedek. Funkci ,,odstraSovaci‘
plni zejména relativné vysoké sazby pendle v prvnim necelém roce a pil prodleni, zatimco
po uplynuti tohoto obdobi se pifechodem na — fakticky niz§i — sazbu pendle kopirujici
diskontni sazbu zvyraziuje druhd z funkci pendle, a sice funkce pauSalizované nédhrady
eventuelni Skody, jeZ by statu mohla vzniknout zpozdénim danovych piijmi.

[42] K otazce pifimétenosti pak Nejvyssi spravni soud vyslovil, Ze ,,[a]ni absenci pfim&fenosti
v uzs$im slova smyslu nelze u zkoumané pravni Gpravy shledat. Nepfiméienou v uzsim slova
smyslu by zde byla zejména takova sankce, kterd by svoji povahou a podstatou vybocovala
z povahy a podstaty financnépravnich vztahi. Takto by napiiklad za nepfiméfenou sankci
bylo lze povazovat, kdyby i za nedmyslné prodleni v placeni dan¢ (snad s vyjimkou prodleni
z hrubé nedbalosti) hrozila dailovému subjektu ¢i osobam za néj jednajicim ztrita osobni
svobody ¢i jind podobné¢ citelnd a majetkové podstaté finanénépravnich vztahti vzdéilena
omezeni jejich zdkladnich prav. Nepfimétenou by byla i Cisté majetkovd sankce, jejiz vyse
by byla ve zjevném nepomcru s rozsahem poruSené povinnosti ¢i na tomto rozsahu zcela
nezdvisld a zaroven nepifiméien¢ vysoka. Zde vSak se jednd o sankci Cist¢ majetkovou, nikoli
nepomérnou (i kdyZ citelnou) a zavislou na vécném a ¢asovém rozsahu porusené povinnosti,
kterd hmotnépravni pozici danového subjektu zasahuje zplisobem odpovidajicim povaze
a podstaté porusené primdrni povinnosti*“ (srov. shora citovany rozsudek €. j. 2 Afs 159/2005 -
43).

[43] Nelze se ztotoZznit s ndzory nékterych autorti (L. Vorlickovd, O. Drab. Ceské danové
pendle je nepfiméfené a v rozporu s evropskou Umluvou o ochrané lidskych prav
a zdkladnich svobod. Pravni rozhledy ¢. 17/2005, str. 641-643) na to, Ze sazby pendle by
v ptipad¢, Ze by se jednalo o soukromoprdavné sjednany urok, byly nadstandardné vysoké
oproti cené penéz na uvérovém trhu. V prvni fad€ Nejvyssi spravni soud zohlednil, Ze penéle
ma povahu sankéniho troku, ktery — aby mohl plnit svoji sankéni funkci, jak o ni bylo
pojednédno vySe (tj. zejména funkci preventivni a odstraSovaci a funkci odplaty za poruSeni
prava) — musi byt pro toho, kdo jej ma platit, citelnou zatézi, a tedy jist¢ znateln¢ vyssi nez je
obvykla cena penéz na uvérovém trhu. K tomu lze dodat, Ze jakkoli v civilnim pravu mohou
strany sjednat drok z prodleni, resp. smluvni pokutu v libovolné vysi, tato vySe nesmi byt
nepfim¢efend v tom smyslu, Ze se nesmi pfic¢it dobrym mraviim. Podle ustdlené rozhodovaci
praxe Nejvyssiho soudu ,,smluvni pokuta zajiStujici pohleddvku odpovidajici splnéni
hlavniho zdvazku ze smlouvy (...) sjednana ve vysi 0,2 % denné& (tj. dvojnasobn& vysSi nez
danové pendle) z dohodnuté ceny dila (tedy z penéZniho ekvivalentu vécného plnéni
dodavatele) neni, obecné vzato (nebot’ okolnosti konkrétniho piipadu mohou vést k jinému
zaveru), nepiimérené vysoka* (srov. rozsudek Nejvyssiho soudu ze dne 27. 5. 2010, €. j. 23
Cdo 231/2010, www.nsoud.cz).

Vv

[44] Nejvyssi spravni soud tedy v souladu se zdvéry vyslovenymi v citovaném rozsudku
C.j. 2 Afs 159/2005 - 45 (od nichZ nemd divodu odchylit se ani v posuzovaném piipade)
konstatuje, Ze pravni Uprava pendle obsazena v § 63 zdkona o spravé dani a poplatki, ve znéni
ucinném do 31. 12. 2006, odpovid4 dstavnimu principu proporcionality a neni nepfimétfena.
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Nejvyssi spravni soud

C.]. 9 Afs 27/2011 - 68

Vynatek z judikatu:

Na zavér se Nejvyssi spravni soud zabyval také obecné formulovanou ndmitkou stéZovatelky,
Ze pro ptipad protipradvniho jedndni dafiového subjektu by méla byt zvaZovédna téZ materidlni
stranka takového jedndni a piedevsSim skutecnost, Ze jednani stéZovatelky neni spoleCensky
Skodlivé, to tim spise, Ze v disledku jejiho jedndni nevznikla Zadna Skoda. K tomu Nejvyssi
spravni soud uvadi, Ze povinnost vyhodnotit materidlni strdnku jedndni se vztahuje k fizeni
o spravnich deliktech. NejvySsi spravni soud vSak ve své judikatufe vyjddfil jednoznacny
zaver, 7Ze pendle nelze chédpat jako sankci za spravni delikt, tudiZ pfi jeho stanoveni nelze
aplikovat zdsady trestniho prdva hmotného. Tento zdvér je podrobné odlivodnén napft.
vrozsudku ze dne 28. 4. 2011, €. j. 1 Afs 1/2011 — 82, dostupném na www.nssoud.cz.
V souladu s témito zavery tak ani tato namitka stéZovatelky nebyla shleddna divodnou.
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Nejvyssi spravni soud
C.j. 5 Afs 28/2013 - 36

I. Zakon ¢. 586/1992 Sb., o danich z pFijmu, v § 35a odst. 6 expressis verbis stanovi
nasledky nedodrzeni podminek stanovenych pro poskytovani slevy; timto nasledkem je
povinnost podat dodate¢né danové priznani a uhradit dan v urcité vysi.

II. Nesplni-li poplatnik (pFijemce investi¢ni pobidky) podminky, za kterych mu je
priznana sleva na dani, vznikd mu ve smyslu § 35a odst. 6 zakona ¢. 586/1992 Sb.,
o danich z p¥ijmi, ze zakona daifova povinnost sui generis; uplatni se proto v plném
rozsahu ¢l. II prechodnych ustanoveni zakona ¢. 2/2009 Sb.

III. V pripadé sniZzeni naroku na slevu v disledku nedodrzeni zikonem stanovené
podminky dle § 35a odst. 2 pism. a) ve smyslu § 35a odst. 6 zakona ¢. 586/1992 Sb.,
o danich z piijmu, se nejedna o sankci, nelze proto aplikovat pravidla pro ukladani
sankci v oblasti spravniho trestani.

Vynatek z judikatu:

Predmétem sporu je posouzeni pravni otdzky, a to, zda mélo byt pii dodatecném vymeéteni
dan¢ z pi{jmu pravnickych osob za zdanovaci obdobi 2004 z titulu nedodrZzeni podminek pro
cerpani investi¢nich pobidek uvedenych v § 35a odst. 2 pism. a) zdkona €. 586/1992 Sb.,
o danich z pfijmi (ddle jen zdkon o danich z pfijmi) stéZovatelem v odvolacim fizeni
postupovdno dle ust. § 35a odst. 6 zdkona o danich z pi{jmid ve znéni UG¢inném
do 31. 12. 2008, nebo ve znéni novely uvedeného ustanoveni zdkona provedené zdkonem
¢. 2/2009 Sb., tc¢inné od 1. 1. 2009.

Krajsky soud v odivodnéni svého rozhodnuti uvedl, Ze pfechodnd ustanoveni novely zak.
¢. 2/2009 Sb. v ¢l. II sice tcinnost nové pravni Gpravy ust. § 35a vymezila ¢asové zdantovacim
obdobim, které zapocalo v roce 2009, a soucasné stanovi, Ze pro léta 1993 az 2008
a zdanovaci obdobi, které zapocalo v roce 2008, plati dosavadni pravni piedpisy, zaroven
vSak byla tato ucinnost vymezena také vécné pravé pro obdobi let 1993 az 2008, a to tak,
Ze dosavadni pravni ptredpisy plati pro ,,danové povinnosti“ za tato 1éta. Krajsky soud uvedl,
Ze pojem danové povinnosti je sice pojmem pomérné Sirokym, nicméné nelze pod néj
podfadit veskery obsah zdkona o danich z pifijma. Vypocet sankce spravcem dané (pficemz
neni rozhodujici, zda pajde konkrétné o sankci podle ust. § 35a odst. 6 véty druhé zdkona
o danich z pfijmu ¢i jinou sankci) rozhodné neni dafiovou povinnosti. Krajsky soud dovodil,
Ze jestlize vypocet sankce nelze zahrnout pod danové povinnosti, pak nelze aplikovat
na piipad Zalobce ustanoveni &l. II, bodu 1, véty prvé novely. Uginnost ust. § 35a odst. 6 cit.
zékona v novelizovaném znéni proto nemtize byt posuzovana odlisné podle vzniku danové
povinnosti, ale jednotné podle okamziku tuc¢innosti novely, tj. od 1. 1. 2009 (¢l. IX novely).
Krajsky soud tak uzavtel, Ze v kazdém rozhodnuti spravce dané, jehoZz predmétem je vypocet
sankce a které bylo vyddno po 1. 1. 2009, je nutno aplikovat novou pravni pravu t¢innou
od 1. 1. 2009. S ohledem na uvedené, ani skuteCnost, Ze napadenym rozhodnutim bylo
ménéno rozhodnuti spravniho orgénu I. stupné vydané jiz v roce 2004, neni dle krajského
soudu pravné relevantni. Dle plvodni pravni tpravy by bylo moZno postupovat pouze,
umoziovala-li by to pfechodnd ustanoveni novely. Takovou pravni dpravu vSak novela
neobsahuje.
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Krajsky soud zdiraznil také tu skutecnost, Ze shora uvedeny pravni zavér je zcela v intencich
jednoho ze zdkladnich principti spravniho trestani, a sice piipustnosti trestani podle nového
prava, je-li to pro pachatele vyhodng&jsi; ptipomnél, Ze zdkladni principy spravniho trestini
jsou totozné s principy trestniho trestini a vychdzeji mj. z ¢l. 40 odst. 6 Listiny zdkladnich
prav a svobod (déle jen Listina), podle kterého trestnost ¢inu se posuzuje a trest se uklada
podle zdkona tcinného v dobé¢, kdy byl ¢in spachan; pozdé¢jsiho zdkona se pouZije, jestlize
je to pro pachatele ptiznivEj$i. Odkdzal na promitnuti této zdsady do spravniho soudnictvi
v rozsudku NSS ze dne 27. 10. 2004, ¢. j. 6 A 126/2002, publikovaného ve Sb. NSS pod
¢. 461/2005, kde NSS dovodil, ze: ,,Ijstavni zéaruka vyjadiend v ¢l. 40 odst. 6 in fine Listiny
spocivajici v piipustnosti trestani podle nového prava, jestlize je takova Uprava pro pachatele
vyhodnéjsi, plati i v fizeni o sankci za sprdvni delikty. Ve svych disledcich znamena,
Ze rozhodnuti, které za ucinnosti nového prava ukldda trest podle prava starého, se musi
ve svych disledcich vypofddat s otdzkou, zda nové pravo vibec pievzalo staré skutkové
podstaty, a pokud ano, zda tresty za takové delikty uklddané jsou podle nového prava mirnéjsi
nebo piisnj$i nez podle prava starého. Rozhodnuti, které se s touto otdzkou vlbec
nevypofadd a zcela ji pomine, je nepfezkoumatelné pro nedostatek divoda [§ 76 odst. 1
pism. a) s. f. s.]. Krajsky soud konstatoval, Ze zavéry vyslovené v citovaném rozsudku NSS,
jakkoliv se vztahuji Cisté k fizeni o spravnich deliktech, maji svlij obecny dopad pro kategorii
spravniho trestani jako celku, a proto jsou zdvazné i1 pro organy financni spravy
za predpokladu, Ze tyto vyuzivaji své sankéni pravomoci a svymi rozhodnutimi ukladaji
sankce danovym subjektim. Na zdklad¢ shora uvedené pravni argumentace dospél krajsky
soud k zdvéru o nezdkonnosti napadeného rozhodnuti v otdzce aplikace ust. § 35a odst. 6
zdkona o danich z pif{jmi, a proto napadené rozhodnuti jako nezdkonné podle ust. § 78 odst. 1
s. T. s. zrusSil a véc podle § 78 odst. 4 s. t. s. vratil Zalovanému k dalSimu fizeni.

Nejvyssi spravni soud, vychdzeje z vySe nastolenych premis, konstatuje, Ze pokud krajsky
soud v tomto sméru dospél k zdvéru, Ze se v pfipad€ sniZzeni ndroku na slevu v dusledku
nedodrzeni zdkonem stanovené podminky dle ust. § 35a odst. 2 pism. a) ve smyslu ust. § 35a
odst. 6 cit. zdkona jednd o sankci, nikoli o danovou povinnost, a proto nelze aplikovat ¢l. II.
prechodnych ustanoveni zdk. ¢. 2/2009 Sb., a poté proto aplikoval pravidla spravniho trestani,
nelze s jeho zavery, k nimz dospél, souhlasit.

Nad rdmec uvedeného Nejvyssi spravni soud poznamendva, Ze daiiové zdkony, konkr. dafiovy
fad obsahuje celou fadu ,,sankcnich® ustanoveni, napt. § 251 - pendle, § 252 - drok z prodleni
¢i § 250 - pokuta za opozdéné tvrzeni dan€. Jakkoli veSkera tato ustanoveni ve své podstaté
postihuji danovy subjekt nad rdmec jeho zdkonné danové povinnosti, tj. nad rdmec vyse dang,
kterou byl povinen v souladu s hmotnéprdvnimi pfedpisy do vefejného rozpoctu odvést,
a ukladaji mu zaplatit v disledku jednotlivych poruSeni i danovych zdkonii fakticky vice,
nelze takto zdkonem konstruovanou povinnost povazovat za sankci ve smyslu sprdvniho
trestani, ale jednd se o pfisluSenstvi dané¢, které podléha stejnému danovému reZimu jako
samotnd dan (srov. § 2 odst. 4 a 5 danového fddu). Argumentoval-li krajsky soud judikaturou
Nejvyssiho spravniho soudu tykajici se pravidel spravniho trestani, ¢inil tak zcela nepfipadné.
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Nejvyssi spravni soud
C.j. 4 Afs 210/2014 - 28

Vynatek z judikatu:

[24] Ctvrty sendt Nejvyssiho spravniho soudu dospél pti predbézném posouzeni véci k nézoru
odliSnému od shora citované judikatury, zejména od ndzoru vysloveného patym sendtem
vrozsudku &j. 5 Afs 28/2013-36. Ctvrty sendt totiz zastavd ndzor, Ze pendle podle § 37b
zékona o spravé dani a poplatkd (ve znéni Gcinném od 1. 1. 2007 do 31. 12. 2010) a § 251
dafiového fddu predstavuje trestni obvinéni ve smyslu ¢l. 6 odst. 1 Umluvy o ochrané
zékladnich prav a svobod, respektive trest, na ktery je tfeba aplikovat ¢l. 40 odst. 6 Listiny
zékladnich prav asvobod. K tomuto zavéru dospél Ctvrty sendt na zdkladé ndsledujici
argumentace.

[25] Podle § 63 odst. 1 zdkona o spravé dani a poplatki ve znéni G¢inném do 31. 12. 2006
»[d]atlovy dluZnik je v prodleni, nezaplati-li splatnou castku dan¢ nejpozdéji v den jeji
splatnosti.“ Podle odst. 2 citovaného ustanoveni ,,[p]endle se pocitd za kazdy den prodleni
pocinaje dnem ndsledujicim po dni splatnosti az do dne platby véetné, a to ode dne ptivodniho
dne splatnosti. Danovy dluznik je povinen zaplatit za kazdy den prodleni pendle ve vysi 0,1 %
z nedoplatku dan¢. Nedoplatky na poplatcich a pfisluSenstvi dan¢ se nepenalizuji. Pendle
stanovené podle tohoto ustanoveni se uplatni nejdéle za 500 dna prodleni; za kazdy dalsi den
prodlent se uplatni pendle ve vysi 140 % diskontni tGrokové sazby Ceské narodni banky platné
v prvni den kalendainiho ctvrtleti. Podle odst. 3 tamtéz ,,[z] dané, doméfené podle
dodatecného danového pfiznani nebo hldSeni danového dluznika, se vypocte pendle podle
odstavce 2 polovi¢ni sazbou. Tato sazba 0,05 % pendle z rozdilu mezi dani dosud
nepravomocné vyméifenou a vySsi dani vymeétenou v odvolacim fizeni proti tomuto vyméfend,
se uplatni také v piipadech, kdy k tomuto rozdilu doslo v disledku vyhovéni ndvrhu daitového
subjektu v odvolacim fizeni. Polovi¢ni sazba penédle se uplatni také v piipadech, kdy plétce
dan¢ vybirané srazkou nespravné sraZenou a odvedenou dafn nebo zdlohu na ni srazi a odvede
podle vlastniho zjiSténi dodatecné ve spravné vysi a o této skutecnosti vyrozumi soucasné
spravce dané. Bylo-li zkraceni dan¢ zjisténo spradvcem dané¢, pendle se vypocte podle odstavce
2 dvojnédsobnou sazbou, tj. ve vysi 0,2 %. Penalizace zdloh kon¢i dnem uplynuti lhity pro
podéani danového pfiznani nebo hldSeni vztahujiciho se ke zdaniovacimu obdobi, které bylo
zélohovéno. Pendle stanovené podle tohoto ustanoveni se uplatni nejdéle za 500 dni prodlent;
za kazdy dal§i den prodleni se uplatni pendle ve vysi 140 % diskontni tGrokové sazby Ceské
ndrodni banky platné v prvni den kalendédiniho Ctvrtleti*.

[26] Podle § 37b odst. 1 zdkona o spravé dani a poplatki ve znéni G¢inném od 1. 1. 2007
»[d]atovému subjektu vznikd povinnost uhradit pendle z ¢astky dodate¢né vyméiené dané
nebo z ¢astky dodatecné snizené dainové ztraty, tak, jak byla stanovena oproti posledni zndmé
danové povinnosti, ve vysi

a) 20 %, je-li dan zvySovana,
b) 20 %, je-1i sniZovan odpocet dan€ nebo ndrok na vraceni dan¢, nebo
¢) 5 %, je-li snizovana danova ztrata.*

[27] Podle § 251 odst. 1 danového tadu ,,[d]aiovému subjektu vznikd povinnost uhradit
pendle z ¢astky dométené dané tak, jak byla stanovena oproti posledni znamé dani, ve vysi

a) 20 %, je-li dan zvySovana,

32



b) 20 %, je-li sniZzovan danovy odpocet, nebo
¢) 1 %, je-li snizovana danova ztrata.*

[28] Podle &l. 6 odst. 1 véty prvni Umluvy ,,[k]azdy m4 pravo na to, aby jeho zaleZitost byla
spravedlivé, vefejné a v pfiméfené lhaté projedndna nezdvislym a nestrannym soudem,
ziizenym zdkonem, ktery rozhodne o jeho obcCanskych pravech nebo zavazcich nebo o
opravnénosti jakéhokoli trestniho obvinéni proti nému*‘.

[29] Podle €l. 40 odst. 6 Listiny ,,[t]restnost Cinu se posuzuje a trest se ukladd podle zédkona
ucinného v dob¢, kdy byl ¢in spachan. Pozdéjsiho zdkona se pouZije, jestliZze je to pro
pachatele piiznivejsi®.

[30] Povaha institutu pendle v piedpisech danového prava se vyvijela v souvislosti se
zménami aplikovatelné pravni upravy. Ve znéni u¢inném do 31. 12. 2006 byl upraven institut
pendle v § 63 zdkona o spravé dani a poplatkl. Z dikce citovaného ustanoveni je patrné, Ze se
vzhledem k soucasnému pravnimu rozdéleni sankénich instituti jednalo o kombinaci pendle
(ro¢ni trok dosahoval v nékterych piipadech vySe az 73 % p. a. za prvnich 500 dnii prodleni)
a duroku z prodleni (pendle se pocitalo za kazdy den prodleni a po 500 dnech se urovalo
vypoétem z diskontni sazby Ceské narodni banky), srov. rozsudek Nejvys$siho spravniho
soudu ze dne 22. 2. 2007, €. j. 2 Afs 159/2005 - 43, ¢. 1889/2009 Sb., vSechna rozhodnuti
zdejstho soudu jsou dostupné na: www.nssoud.cz).

[31] V mezidobi zdkon ¢. 230/2006 Sb., ktery novelizoval zdkon o spravé dani a poplatk,
rozdé¢lil vysSe popsany institut s d¢innosti od 1. 1. 2007 na penéle (§ 37b) a drok z prodleni (§
63). Institut pendle uvedenou zménou ziskal novy obsah — jednalo se o jednordzovou sankci
danou procentudlni sazbou z ¢astky dané, odpoctu ¢i ztraty nespravné uvedené v danovém
pfiznani; naproti tomu drok z prodleni byl pauSalizovanou ndhradou za djmu zplsobenou
statnimu rozpoctu v disledku prodleni pti thradé dané.

[32] Oba instituty, pouze s nepatrnymi zménami, pievzal dafiovy fad, ktery nabyl tcinnosti
dne 1. 1. 2011. V divodové zpravé navrhovatel zdkona uvedl, Ze pendle (§ 251 danového
fadu) je ,,[...] obligatorni sankci vznikajici ptimo ze zdkona, pokud spravce dané¢ doméii dan
vyssi, nebo pokud je snizovan danovy odpocet ¢i danova ztrata, nez jak byly stanoveny na
zéklad¢ tvrzeni daniového subjektu. Jde tedy o ndsledek za nesplnéni povinnosti tvrzeni, kterd
stthd danovy subjekt a ktery ma povahu platebniho deliktu®. Naproti tomu drok z prodleni (§
252 tamtéz) byl upraven jako ,,[...] ekonomickd ndhrada za nedoplatky penéZnich prostredkil
na danich, které musi vefejné rozpocCty ziskdvat z jinych zdroji. Jednd se v podstaté o cenu
finan¢nich prostfedki v Case, kterd je dand drokovou mirou®.

[33] V nyni posuzovaném piipad¢ je mezi stranami sporna povaha ustanoveni § 37b zdkona o
spraveé dani a poplatkli. Zatimco stéZovatel poukazuje na to, Ze tcelem pendle slouZi rovnéz
jako pausSalizovand ndhradu eventudlni ijmy a nemd pievazné represivni povahu, Zalobce a
krajsky soud zaujali nézor, Ze se jedna o sankci za delikt.

[34] Piedkladajici senét se prvné ztotoZnuje s krajskym soudem, Ze nelze v dalSich tvahach o
povaze pendle v § 37b zdkona o spravé dani a poplatkli vychazet vyhradn€ z citovaného
rozsudku zdejsiho soudu €. j. 9 Afs 27/2011 - 68. Pfedmétem tehdejsiho sporu bylo predevsim
vyjasnéni povinnosti dafiového subjektu uvadét do danového pfizndni spravné udaje a
posouzeni souladu uvedeného wustanoveni s ustavnim potfddkem. Uvedeny rozsudek
vypotdddval pouze obecné stanovenou ndmitku ohledné povinnosti posuzovat materidlni
stranku jednani pii stanoveni pendle podle ustanoveni § 37b zdkona o spraveé dani, a to tak, ze
pfedmétné ustanoveni neupravuje spravni delikt. V souvislosti s tim bylo odkdzdno na
citovany rozsudek €. j. 1 Afs 1/2011 - 82, v némZ ovSem zdejsi soud vykladal povahu pendle
v § 63 zdkona o spravé dani a poplatkd ve znéni Gcinném do 31. 12. 2006. Obdobné v
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usneseni Ustavniho soudu ze dne 15. 5. 2012, sp. zn. IL US 3803/11 (vSechna rozhodnuti
Ustavniho soudu jsou dostupnd na: http://nalus.usoud.cz/), se Ustavni soud stejnd jako
pfedtim Nejvyssi spravni soud pouze stru¢né vyjadril k dstavni konformité upravy obsazené v
§ 37b zékona o spraveé dani a poplatkli a k tomu, Ze se nejednd o spravni delikt, na n¢jZ maji
byt aplikovany obecné zdsady trestniho prava (v konkrétnim piipad¢ posouzeni spolecenské
nebezpecnosti jednani zalobce). Nejvyssi spravni soud se proto pro posouzeni predloZeného
pfipadu musi predevs§im detailn€ji zabyvat povahou institutu pendle v § 37b zdkona o spraveé
dani a poplatki, respektive tim, zda se nejednd o trest ve smyslu ¢l. 40 odst. 6 Listiny
zakladnich prav a svobod a ¢l. 6 odst. 1 Umluvy.

[35] Hledani odpovédi na otdzku povahy pendle nespociva pouze ve vykladu zabé&hlého
pojmoslovi ¢i ve formdlnim oznaceni institutu. Jinymi slovy, hlavnim kritériem pro
kvalifikaci pendle je materidlni povaha institutu a jeho fakticky, nikoli pouze deklarovany,
ucel. Dale je nutné reflektovat i zmény pravni tGpravy, které mohou dat starym pojmim novy
obsah. Samotnd polemika bez kvalifikovaného materidlntho hodnoceni, zdali mé urcity
institut povahu trestu, proto neni dostatecnd. V Sir§Sim slova smyslu je totiZ sankci ve smyslu
konstrukce pravnich pravidel jakykoli negativni ndsledek spojeny s poruSenim primarni
povinnosti perfektni pravni normys; ,,[t]radicné se za skladebné prvky pravni normy povazuji
hypotéza, tj. podminujici skutkova ¢ast, dispozice, tj. normativni ¢ast, kterd vyjadiuje, co ma
byt, nastane-li hypotéza, a sankce, tj. dal§si normativni ¢4ast, kterd vyjadiuje, co mé byt,
nastane-li hypotéza a nebude-li splnéna dispozice* (Knapp, V.: Teorie prava, 1. vydani.
Praha: C. H. Beck, 1995. s. 155.). Pii vykladu finan¢nich instituti bez materidlniho posouzeni
jejich povahy a tucelu by tak mohl byt ad absurdum povaZovéan za trestni sankci i urok z
prodleni, ackoli jeho ekonomicky ucel nem4 zjevné povahu trestu.

[36] Podrobna kritéria pro hodnoceni, zdali konkrétni finan¢ni sankce jsou svou povahou
trestni sankci, vyvinul Evropsky soud pro lidsk4 prava pro téely aplikace ¢l. 6 Umluvy ve své
rozhodovaci praxi. Za nejdtleZzitéjsi rozhodnuti je mozné povaZovat rozsudek velkého senétu
ze dne 23. 11. 2006, Jussila proti Finsku, stiznost €. 73053/01 (vSechna rozhodnuti
Evropského soud pro lidska prava jsou dostupnd na: http://hudoc.echr.coe.int/). Evropsky
soud pro lidskd prava si podrzel svlj ndzor, Ze neni mozné financni sankce podradit pod
kategorii obCanskych prav, ale dovodil, Ze je mozné financni sankce za urCitych okolnosti
povazovat za trestni obvinéni ve smyslu ¢l. 6 odst. 1 Umluvy. Tento nézor byl jiz diive
vyjadien v rozsudcich ESLP ze dne 24. 2. 1994, Bendenoun proti Francii, ¢. 12547/86, ze dne
29.8. 1998, A.P., M.P. a T.P. proti Svycarsku, ¢. 19958/92, ze dne 27. 3. 1998, J. J. proti
Nizozemi, ¢. 21351/93, 3. 5. 2001, J. B. proti §V3’fcarsku, ¢. 31827/96, rozsudku velkého
sendtu Evropského soudu pro lidska prava ze dne 12. 7. 2001, Ferazzini proti Italii, stiZnost .
44759/98. V rozsudku ze dne 23. 7. 2002, Janosevic proti Svédsku, & 34619/97, ESPL
posuzoval uloZeni dafové prirdZky za nepravdivd tvrzeni uvedend v danovém pfizndni
a shledal, Ze na véc je tieba aplikovat ¢l. 6 odst. 1 Umluvy, nebot’ jde o trestni obvin&ni.
Nazor, Ze sankce za platebni delikty v oblasti dani je tfeba pfi splnéni stanovenych podminek
povaZovat za trestni obvinéni ve smyslu ¢l. 6 odst. 1 Umluvy ESLP posléze zopakoval i v
rozsudcich z 24. 7. 2008, André a dalsi proti Francii, €. 18603/03 a ze dne 16. 6. 2009,
Ruotsalainen proti Finsku, ¢. 13079/03. Lze tak konstatovat, Ze se jednd o ustdleny
a dlouhodobé judikovany ndzor Evropského soudu pro lidska prava, ktery musi ¢eské spravni
soudy jakoZto organy &lenského stitu Rady Evropy a smluvni strany Umluvy respektovat.

[37] V ptipadé Jussila proti Finsku stéZovatelka pochybila pii odvodu dané€ z pfidané hodnoty
a na zdkladé provedené kontroly ji danovy ufad mimo jiné uloZil pendle ve vysi 10 %
dométené dané. StéZovatelka ve své stiZznosti namitala nespravedlivy pribéh ndsledného
soudniho fizeni, protoZe soud nenafidil jednani. Pfi posuzovani, zdali je mozné podiadit
finanéni sankci uloZenou stéZovatelce pod oblast trestnich provinéni v ¢l. 6 odst. 1 Umluvy,
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vychdzel Evropsky soud pro lidskd prava z tzv. Engelovych kritérii (srov. rozhodnuti Engel a
ostatni proti Nizozemi ze dne 8. 6. 1976, stiznosti ¢. 5100/71, 5101/71, 5102/71, 5354/72,
5370/72; k aplikaci Engelovych kritérii srov. napt. rozsudek Nejvyssiho sprdvniho soudu ze
dne 20. 1. 2006, €. j. 4 As 2/2005 - 62, ¢. 847/2006 Sb. NSS). Pro aplikovatelnost kategorie
trestnich obvinéni je tak rozhodné: (i) posouzeni pfisluSnosti sankce k ur¢itému pravnimu
odvétvi, (ii) analyza povahy poruSeni prava, za n¢z je sankce ukldddna, a (iii) zhodnoceni
stupné piisnosti sankce. Prvni kritérium je pouze vychozim bodem tvah a samo o sob¢ bez
spojeni se zbyvajicimi nema vyznam. Druhd dvé kritéria jsou alternativni; tj. sta¢i naplnéni
jednoho z nich pro podfazeni piipadu pod &. 6 Umluvy, ale na druhou stranu tento z4vér
nevylucuje hodnoceni obou kritérii ve vzdjemné souvislosti. Evropsky soud pro lidské prava
zde rovnéZ poukazal na jiny pfipad, v némz vychdzel z tzv. Bendenounovych kritérii (srov.
rozsudek citovany vyse), kterd bylo mozné interpretaéné pouZzit pii posuzovani druhého a
tiettho z Engelovych kritérii. Ta spocivala v tom, Ze (i) prdvem vymezend sankce mohla
dopadnout na vSechny obyvatele v postaveni daiiovych poplatnikd, (ii) i¢elem sankce nebyla
penézni kompenzace Skody, ale predevS§im odstrasSujici trest k odvraceni recidivy, (ii1) sankce
byla uloZena jako trest s odstraSujicim a represivnim tuc¢inkem a (iv) uloZend sankce byla
podstatnd. Dale se ale soud pfiklonil k ndzoru, Ze mald zdvaZznost sankce a zatazeni sankce do
systému finan¢niho prava nemohou byt samy diivodem pro jejich vylouceni z rozsahu cl. 6
Umluvy.

[38] Popsand doktrina byla potvrzena dalsi rozhodovaci praxi ESLP. V rozsudku ze dne 7. 6.
2012, Segame SA proti Francii, stiZnost 4837/06, byly stézujici si spoleCnosti vyméfeny
uroky z prodleni a sankce ve vysi 100 % z nezaplacené dané. Pii posuzovani piipustnosti
aplikace &l. 6 odst. 1 Umluvy Evropsky soud pro lidskd prava konstatoval, Ze ani vlida
nezpochybniovala jeho uziti, a jiz bez dalSiho testu zkoumal jeho poruseni. V jednom z
nejnovéjsich rozsudkit ze dne 4. 4. 2013, Julius Kloiber Schlachthof GMBH a dalsi proti
Rakousku, spojené stiznosti ¢. 21565/07, ¢. 21572/07, ¢. 21575/07 a €. 21580/07, Evropsky
soud pro lidska prava feSil situaci Ctyf spoleCnosti, které provozovaly jatka a byly povinny z
porazenych zvitat odvadét zdkonem stanovené poplatky verejnopravni korporaci zaméfené na
podporu zemédé€lského trhu (Agrarmarkt Austria). V posuzovaném piipad€ spolecnosti brojily
proti vymétené 10 % prirdzce k poplatkiim a namitaly poruseni &l. 6 odst. 1 Umluvy v tom, Ze
jejich véc nebyla rozhodnuta nezdvislym soudem. Ackoli poplatky svoji povahou byly
parafiskdlnimi platbami (nebyly odvadény do stitniho rozpoctu), soud odmitl argumentaci
vlady a piipustil aplikaci ¢l. 6 odst. 1 Umluvy. Nejnové&ji své zavéry ohledné trestni povahy
danového pendle zopakoval Evropsky soud pro lidska prava v rozsudku ze dne 27. listopadu
2014, Lucky Dev proti Svédsku, ¢&. stiznosti 7356/10.

[39] Tuto judikaturu Evropského soudu pro lidskd prava vyslovné pievzal i Soudni dvir EU v
rozsudku ze dne 26. 2. 2013, ve véci C-617/10, Hans Akerberg Fransson, kde se vyjadfoval k
piredbéZzné otdzce poloZzené Svédskym soudem ohledné aplikovatelnosti ¢l. 50 Listiny
zékladnich prav EU na pfipad vymeéteni pfirdzky k dani pro poruSeni povinnosti podat fadné
danové pfiznani. Soudni dviir vyslovné pfipustil, Ze na takovy piipad se garance vyplyvajici z
¢l. 50 vztahovat mohou a miiZe se jednat o trest. Odkdzal na svou diivéjsi judikaturu, v niz
prevzal kritéria vyvinutd Evropskym soudem pro lidskd prava za ucelem identifikace fizeni
klasifikovanych jako trestni obvinéni ve smyslu ¢l. 6 odst. 1 Umluvy (srov. piedeviim
rozsudek Soudniho dvora z 5. 6. 2012, ve véci C-489/10, Lukasz Marcin Bonda). Soudni dvir
uvedl, Ze aplikace téchto kritérii na konkrétni vnitrostatni dpravu a posouzeni zda posuzovana
piirazka k dani ptedstavuje trest ve smyslu ¢l. 50 Listiny zdkladnich prav EU je ovSem véci
pfedkladajiciho soudu. Generdlni advokdtka Juliane Kokott ve svém stanovisku piedneseném
dne 15. 12. 2011 ve véci Bonda analyzovala piedchozi judikaturu Soudniho dvora tak, Ze je
treba zkoumat dv¢ kritéria: prvnim je druh vytykaného poruSeni prava (zda jde o povinnost
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uloZenou obecné ¢i jde pouze o povinnost Gzké skupiny adresétli, napt. pifjemci urcitych
dotaci), druhym je cil sankce (represe respektive kompenzace ¢i zajiSténi fadné spravy
vetejnych prostredkill). V piipad¢ posuzovaném generdlni advokatkou a Soudnim dvorem $lo
o ,sankci”“ ro¢niho vyfazeni z dota¢nich programl jako duasledku zjisténi tucetnich
nesrovnalosti ve vyuctovdni pfedchozich zeméd¢lskych dotaci. To nebylo ve vysledku
posouzeno jako ,.trestni provinéni®, resp. ,,trestni fizeni*.

[40] Predkladajici sendt pti hodnoceni povahy pendle v § 37b zdkona o spravé dani a poplatk
tedy aplikoval vyse uvedené zavéry vyplyvajici z judikatury Evropského soudu pro lidska
prava. Ackoli uvedené ustanoveni patii z hlediska systematiky Ceského pravniho fadu do
odvétvi danového a nikoli trestniho prava, neni tato skutecnost sama o sobé rozhodna pro
dalsi posouzeni.

[41] Predkladajici sendt se proto zabyval povahou poruseni prava (druhé z Engelovych
kritérii). Pendle v § 37b zdkona o spravé dani a poplatkii je jednordzovou pokutou
stanovovanou ze zdkona ve vySi procentni vymery z nespravné tvrzené dan¢, danového
odpoctu nebo danové ztraty. Ukladani sankce proto nepodléhd spravnimu uvaZeni spravce
dan¢ a rozhodnuti o povinnosti uhradit pendle v ramci dodate¢ného platebniho vyméru je tak
“automatické” v ndvaznosti na zjiSténi skutecnosti uvedenych v § 37b odst. 1. Z hlediska
osobniho rozsahu je pendle institutem se vSeobecnou platnosti; mize se uplatnit prakticky u
vSech danovych subjektii tedy u Sirokého okruhu osob. V tomto kroku bylo tfeba rovnéz
posoudit ucel institutu pendle v § 37b zdkona o spravé dani a poplatkl (cil sankce). Nejvyssi
spravni soud zkoumal moZné funkce pendle jako sankce za platebni delikt (tj. represivni) nebo
pausalizované ndhrady djmy, piipadné kombinace obojiho. Institut pfitom prvné analyzoval
pohledem jazykového a systematického vykladu. Jiz samotny vyraz pendle je spojen s
trestanim (srov. latinské slovo poena, trest). Pendle je nutné posuzovat v ramci celého
systému sankci zdkona o spravé dani a poplatkd, pfi¢emz je ddna blizkd provazanost s irokem
z prodleni. Zatimco vyse vroku z prodleni je z4visld na repo sazbé Ceské ndrodni banky,
plynutim casu jeho vySe narlstd a zpisob vymezeni tak reflektuje jak aktudlni ,.cenu penéz*
pii pozdni platb¢, tak délku prodleni, sazba pendle je stanovena fixni neménnou procentni
Castkou a neni zdvisld na Case. Jde tedy o jednordzovy ,trest“ za poruSeni povinnosti
danového subjektu uvést v danovém piizndni pouze udaje odpovidajici skutecnosti.
Dulezitym rozliSovacim kritériem je ddle skutecnost, Ze drok z prodleni vznikd v kazdém
piipadé opozdéné platby; pendle oproti tomu vznikd jen u téch nespravné tvrzenych dani,
které spravce dang zjistil vlastni ¢innosti — daniovému subjektu je tak poskytnuta moZnost se
pendle vyhnout, pokud sdm piipadnd pochybeni dodate¢né opravi. Pendle muze v nékterych
piipadech byt aplikovano i tehdy, pokud viibec Zddnd jma vefejnym rozpoctim nevznikla.
Tak tomu bylo i v ptipadé Zalobce, ktery (i po zruSeni danové ztraty) nemél povinnost platit
Zadnou dan, a nevznikla tedy zadna Skoda, kterou by bylo mozno kompenzovat. Vychazi-li
zdejsi soud z vySe uvedeného rozboru, nelze se ztotoznit s ndzorem, Ze funkce pendle je
pausalizovand ndhrada eventudlni Gjmy za nezaplaceni dané fddn€ a vcas. Nebyla-li dan
zaplacena fadné a vcas, pak je ekonomickd ujma vznikajici takto vefejnym rozpoctim plné
kompenzovédna turokem z prodleni. Pendle pak slouzi jako odstraseni piipadnych pokusi
danovych subjekti sniZit si dain uvedenim nespravnych udaji v danovém tvrzeni. Vyse
uvedené sveédCi ve prospéch pojeti pendle jako “trestni* sankce. Pokud stéZovatel namita, Ze
pendle méd i motivacni funkci, neni tento ndzor v rozporu s jeho sank¢éni povahou. Kazda
sankce totiZ slouZi jako negativni motivace k tomu, aby pfislusné subjekty byly odstraseny od
porusovani primarni povinnosti (srov. funkce trestu jako individudlni a generdlni prevence).

[42] Pti ptezkumu pendle z hlediska zdvaZnosti sankce (tfeti kritérium) predklddajici senét
uvazil, Ze se jednd fakticky o penéZitou pokutu zasahujici do majetku dafiového subjektu
chranéného ¢l. 11 Listiny a ¢l. 1 dodatkového protokolu €. 1 k Umluvé. Sazba pendle podle
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ustanoveni § 37b odst. 1 pism. ¢) byla stanovena pfi sniZovani dafiové ztraty ve vys$i S % a v
ostatnich piipadech byla sazba ve vysi 20 %. Pfitom vyméiené pendle nema Zadnou horni
hranici, a muze tak v zdvislosti na vy$i “neuznané“ danové ztraty dosdhnout vysokych
finan¢nich castek. V pfipad¢ posuzované véci Slo o 2.523.321 K¢, coZ povazuje Nejvyssi
sprdvni soud za citelnou Ujmu, zejména v piipad€¢ Zzalobce, ktery je podnikatelem v
zemédelstvi. Spravce dané ddle neni naddn sprdvnim uvazenim k jeho snizeni a v nyni
posuzovaném piipadé navic v dasledku aplikace § 37b zdkona o spravé dani a poplatkl
spolecné s danovym fadem neexistovaly efektivni moderac¢ni instituty, které by umoznovaly
vysi pendle sniZit (srov. difve § 55a zdkona o spravé dani a poplatki).

[43] Predkladajici senét se ztotoZiiuje s krajskym soudem, Ze podplrnym argumentem pro
posouzeni povahy pendle miZe byt i jeho systematické zatazeni mezi jiné danové sankce
(srov. § 37 zékona o spravé dani a poplatkl upravujici pokuty a § 37a o blokovém fizeni; k
pravnimu stavu po 1. 1. 2011 srov. ¢4st ¢tvrtd danového fadu: ,,Nasledky poruseni povinnosti
pii spravé dani*). Divodova zprava k zdkonu ¢. 230/2006 Sb. neobsahuje divody pro
zavedeni ustanoveni § 37b zdkona o spravé dani a poplatkd, protoZe zdkon jednak
nekoncepcéné menil celou fadu nesourodych zdkond a nova dprava pendle byla do zdkona
zaclenéna az v pribchu projedndvani zdkona ve snémovné. Nelze tak objektivné ovéfit imysl
historického zdkonodirce pifi zméné institutu pendle citovanym zdkonem. Prakticky
doslovnym pfevzetim institutii pendle a tiroku z prodleni do danového tadu ale zdkonodarce
vyjadiil svoji vuali zachovat tyto instituty a v divodové zpravé k danovému fadu zcela jasné
vymezil ucel pendle jako obligatorni sankce za poruSeni povinnosti tvrzeni a ucel uroku z
prodleni jako ekonomické ndhrady za nedoplatky penéznich prostfedkii na danich. Pokud se
nezménila pravni dprava a zustal zachovan obsah institutd, 1ze usoudit, Ze byl stejny i jejich
ucel v puvodnim piedpise; roli pfitom nehraje zména slovesa ,,vyrozumi“ v § 37b odst. 3
zékona o spravé dani a poplatkd na ,rozhodne” v § 251 odst. 3 danového tadu, protoze
materidln¢ se nijak nepromitne do obsahu prav a povinnosti danovych subjektti.

[44] Pokud stézovatel namitd, Ze Zalobci byl dodateCny platebni vymér ¢. j.
39641/10/129970402319 vydan dne 7. 10. 2010, a Zalobce tak mohl vyuZit moderacnich
institutd (§ 55a, § 60, § 65 zdkona o spravé dani a poplatkil), nelze se s timto tvrzenim
ztotoznit. Pfedmétem prezkumu je totiZ rozhodnuti Finan¢niho feditelstvi v Plzni ze dne 21.
12. 2012, €. j. 9549/12-1200-400604, a k nému pfislusny platebni vymér Finan¢niho tfadu v
Ostrové ze dne 14. 9. 2012, €. j. 61491/12/129970402669. JelikoZ danovy fad nabyl d¢innosti
dne 1. 1. 2011, obé& rozhodnuti byla vyddna za G&innosti nové pravni tpravy. Zalobce proto
nemohl vyuZzit moderacnich institutli, na které sté¢Zovatel poukazuje.

[45] PrestoZe tedy pendle ve smyslu § 37b zdkona o spravé dani a poplatki, respektive § 251
odst. 1 danového tadu, je institutem danového prava, je tieba na zdklad¢ analyzy judikatury
Evropského soudu pro lidska prava a pii zohlednéni zdsady demokratického pravniho stitu
zaloZeného na ucté k zdkladnim praviim a svoboddam a plniciho své mezinarodni zavazky (Cl.
1 Ustavy) uzaviit, Ze se jednd o trest sui generis. Pfedklddajici sendt na zdkladé viech vyse
uvedenych tdvah dospél k zavéru, Ze institut pendle v § 37b zdkona o spravé dani a poplatkil
ve znéni uc¢inném od 1. 1. 2007 ma oproti institutu pendle v § 63 citovaného zdkona ve znéni
ucinném do 31. 12. 2006 povahu trestu za platebni delikt. Ackoli je institut zafazen do
systému danového préava, vysledkem vSech tivah zdejSiho soudu je zavér, Ze uvedeny institut
ma trestni povahu a je tfeba na n¢j vztdhnout zaruky vyplyvajici z €l. 40 Listiny a ¢L. 6
Umluvy.

[46] Pravni nauka v oblasti sprdvniho trestani rozliSuje mezi pfestupky, disciplindrnimi
delikty, pofadkovymi delikty a spravnimi delikty fyzickych, pravnickych osob a podnikatelt

(spravni delikty v uz§im smyslu), srov. napt. Hendrych, D., Spravni pravo. Obecnd Cast. 7.
vydani. Praha: C. H. Beck 2009, s. 454. Vedle téchto kategorii se do oblasti spravniho trestani
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za prestupky a fizeni o nich, str. 14, dostupny na: www.vlada.cz). Mezi platebnimi delikty
mohou byt rozliSovany delikty na dseku placeni dani a delikty pii spravé dani obecné. Mezi
platebni delikty je fazena celd fada riznych odpovédnostnich instituti upravenych piedpisy
danového a finan¢niho prdva, mezi jinymi téZ pendle (§ 251 dafového tadu) a drok z prodleni
(§ 252 danového tadu). Platebni delikty se v tfad¢ ohledii odliSuji od kategorie jinych
spravnich deliktii, proto na né¢ nelze pausalné aplikovat zdsady, které vzhledem k chybé&jici
kodifikaci spravniho trestani dovodily spravni soudy a Ustavni soud predeviim analogii z
oblasti trestniho prdva hmotného (srov. napt. rozsudky Nejvyssiho spravniho soudu ze dne 22.
2. 2005, €. j. 5 A 164/2002 - 44, ¢. 832/2006 Sb. NSS, nebo ze dne 31. 5. 2007, €. j. 8 As
17/2007 - 135, ¢. 1338/2007 Sb. NSS).

[47] Povaha konkrétniho platebniho deliktu nemusi umoZznovat zohlednéni nékteré ze zdsad
dovozenych pro oblast spravnich deliktd. Tak tomu je rovnéz v piipad¢ platebnich deliktt,
kde zdkonnd konstrukce predpokldda ,,automatické* uvaleni sankce za poruseni konkrétni
povinnosti daflového subjektu na tseku spravy dani, a spravce dan€¢ nema Zadnou diskreci pfi
aplikaci ustanoveni upravujiciho takovou sankci, jako praveé u pendle podle § 37b zdkona o
spravé dani a poplatkt, respektive § 251 danového fddu. V takovém piipad€ z povahy véci
vyplyvda, Ze nelze aplikovat pozadavek zkoumdni materidlni stranky deliktu, tj. konkrétni
spolecenské nebezpecnosti postihovaného protipravniho jednani, jak byl judikaturou dovozen
pro oblast spravnich deliktl (srov. rozsudek Nejvyssiho spravniho soudu ze dne 31. 10. 2008,
¢.j. 7 Afs 27/2008 - 46). K tomuto zavéru ostatné NejvySsi spravni soud dospél jiz ve svém
shora citovaném rozsudku ve véci sp zn. 9 Afs 27/2011. Naopak i na platebni delikty, které
spliiuji shora predestiené pozadavky vyplyvajici pfedevSim z judikatury Evropského soudu
pro lidska prava, jako bylo konstatovdno pravé u penéle ve smyslu pravni tpravy uc¢inné od 1.
1. 2007, je nutné aplikovat zakladni standardy trestdni vyplyvajici z Umluvy a z Listiny
zékladnich prav a svobod. Pro tplnost predklddajici sendt poznamendva, Ze tyto garance se
podle jeho ndzoru nevztahuji ani na drok z prodleni ani na samotnou dométenou dar.

[48] Piedkladajici senat ma tedy za to, Ze krajsky soud nepochybil, pokud dospél k zavéru, ze
pendle, o kterém bylo stéZovatelem rozhodnuto, pfedstavuje trest, a je proto tieba na n¢j
aplikovat i ¢l. 40 odst. 6 Listiny, podle néhoz se pro posouzeni trestnosti ¢inu a uloZeni trestu

Vv s

IV.
Postoupeni véci rozSifenému senatu

[49] Jak bylo vySe uvedeno, pfi rozhodnuti o kasa¢ni stiZznosti se €tvrty sendt nemize vyhnout
posouzeni pravni otdzky, na jejiz feSeni méd ndzor odliSny od ndzoru jiz zaujatého
v rozhodnuti jiného sendtu Nejvyssiho spravniho soudu, a to v rozsudku ze dne 28. 3. 2014,
¢.j. 5 Afs 28/2013 - 36. Proto Ctvrty sendt podle § 17 odst. 1 s. . s. postupuje véc rozsifenému
senatu Nejvyssiho spravniho soudu s touto otazkou:

[50] M4 penéle dle § 37b zdkona o spravé dani a poplatkll, ve znéni i¢inném od 1. 1. 2007
do 31. 12. 2010, a § 251 dafiového fadu povahu trestu, na n&jz je tfeba aplikovat ¢l. 40 odst. 6
Listiny zékladnich prdv a svobod a €l. 6 a 7 Umluvy o ochran¢ zdkladnich prav a svobod?
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Ustavni soud
sp. zn. II. US 3803/2011,
Ustavni stiznost proti rozsudku Nejvys$siho spravniho soudu €. j. 9 Afs/2011 - 68

Vynatek z judikatu:

Ustavni soud po dikladném sezndmeni se s napadenymi rozhodnutimi a s argumenty
obsazenymi v dstavni stiznosti konstatuje, Ze v rozhodnuti obecnych soudl nenasel takova
pochybeni, kterd by svédc¢ila o zdsahu do zdkladnich prav stéZovatelky. Obecné soudy naopak
dospély k zdvéru, ktery lze dstavné aprobovat, tedy Ze st€Zovatelce byla v souladu s pravem
stanovena povinnost zaplatit pendle v predmétné vysi, jelikoz Spatnym vycislenim danové
ztraty porusila povinnost spravného tvrzeni v daiovém pfiznéni. Interpretaci pravniho zdkladu
povinnosti danového zdkladu uvadét do danového pfizndni spravnou vysi danové ztraty
[viz str. 5 odivodnéni rozhodnuti NSS, podle n¢hoZ je tato povinnost ddna samotnou
vazanosti danovych subjektii zdkonem upravujicim postup pii vypoctu daitové povinnosti ¢i
ztraty] lze pfitom z hlediska ustavnosti akceptovat. Obecné soudy téZ z hlediska tstavnosti
pfijatelné posoudily charakter pendle [to je sankci za nesprdvné (v neprospéch stdtniho
rozpoctu) tvrzeni dan€. Jde o sankci vznikajici pfimo ze zdkona. BliZe k pendle viz napf.
Baxa, J. a kol. Danlovy fdd. Komentar II. dil. Praha: Wolters Kluwer, 2011, s. 1456nn. ], kdyZ
dosly k zavéru, Ze pendle nelze chépat jako sankci za spravni delikt, a proto pfi jeho stanoveni
nelze aplikovat zdsady trestniho prdva. Navic stéZovatelka svoji ndmitku, Ze se "jednd
o sankci za poruseni povinnosti nepenéZité povahy, tj. o spravni delikt", spojila pouze
sobecnym tvrzenim, Ze ma byt tento delikt "posuzovdn i1 z materidlniho hlediska,
tj. z hlediska jeho nebezpecnosti pro spolecnost.”" Ackoliv lze souhlasit se stéZzovatelkou,
Ze predmétnd pravni dprava byla zdkonodarcem pfijata ve formé prilepku [tuto praxi podrobil
Ustavni soud presvéd¢ivé kritice v ndlezu sp. zn. Pl. US 77/06, N 30/44 SbNU 349],
lze v nyni projedndvané véci akceptovat zavér, Ze s ohledem na princip materidlniho pravniho
statu, pravni jistoty a efektivni ochrany tustavnosti jiZ nelze predmétnou novelu po mnoha
letech po jejim pftijeti toliko jen z procedurdlnich diivodd zpochybiiovat (srov. analogicky
ndlez sp. zn. P1. US 56/05, N 60/48 SbBNU 873). Neni mozno navic odhlédnout ani od toho, Ze
v rozpravé v Poslanecké snémovné Parlamentu Ceské republiky byl ponechdn politickym
strandm prostor se k piipravované novele vyjadrit, jak dostatecné rozebral NSS [viz str. 6n.
rozsudku, kde NSS konstatoval, Ze vzhledem k okolnostem projednani zédkona byly vylouceny
pochybnosti, Ze by obsah schvalované tpravy zlstal mimo pozornost zdkonodarcii a nebyla
by mu vénovéna néleZitd pozornost.]. S ohledem na vy3e fecené proto nezbyva Ustavnimu
soudu neZ konstatovat, Ze obecnym soudiim nelze z hlediska tstavnosti nic vytknout; naopak
zavery, které uCinily, jsou pfijatelné a dané situaci odpovidajici. Rozhodné je nelze povazovat
za vykon zakédzané svévole. Okolnost, Ze se s nimi stéZovatelka neztotoziuje, jeSt¢ nemiiZze
sama o sob¢ zaloZit dlivodnost tstavni stiZnosti.
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Nejvyssi soud
sp. zn. 5 Tdo 749/2014

Vynatek z judikatu:

Nejvyssi soud nemd vyhrad ani k zdvéru odvolaciho soudu ohledné dovolatelem namitaného
dvojiho postihu za jeden skutek. Nejvyssi soud se nejprve zabyval principem ne bis in idem
a navazujici pfip. nepfipustnosti trestniho stthani ve smyslu § 11 tr. ¥. Podle ustdlené
judikatury Evropského soudu pro lidskd prdva pravni kvalifikace pfedmétného fizeni
ve vnitrostatnim pravu nemiiZe byt jedinym relevantnim kritériem aplikovatelnosti principu
ne bis in idem podle €l. 4 odst. 1 Protokolu €. 7 k Evropské umluvé o ochrané lidskych prav
a zdkladnich svobod (ddle jen ., Umluva“ nebo ,,EIjLP“). Jinak by pouziti tohoto ustanoveni
bylo ponechdno na uvdZeni stiti v mife takové, kterd by mohla vést k disledkiim
neslu¢itelnym s piedmétem a cilem Umluvy. Pojem ,trestni fizeni musi byt vyklddin
ve svétle obecnych principt tykajicich se korespondujicich spojenti ,.trestni obvinéni* a ,,trest*
vl 6a7 EULP [srov. Sergey Zolotukhin proti Rusku, rozsudek velkého senatu, 10. 2. 2009,
¢. 14939/03, § 52; srov. téZz Paksas proti Litv¢, rozsudek velkého senatu, 6. 1. 2011,
&. 34932/04, § 68]. Také pojem , trest" nemiiZe mit riizné vyznamy podle ustanoveni Umluvy,
ve kterych je obsazen [viz Goktan proti Francii, rozsudek, 2. 7. 2002, ¢. 33402/96, § 48].
To, zda se v daném piipadé jednd o trestni fizeni ¢i trest ve smyslu Cl. 4, tedy bude zavislé
na posouzeni tzv. engelovskych kritérii formulovanych pro ucely vykladu pojmu ,trestni
obvinéni*“ [viz Sergey Zolotukhin, § 53; Ruotsalainen proti Finsku, rozsudek, 16. 6. 2009,
¢. 13079/03, § 42 — 43]. Pti vykladu spojeni ,,trestni obvinéni* uvedenému v prvni vété ¢l. 6
odst. 1 EULP je tfeba se zabyvat obdma v ndm obsaZenymi vyrazy zvl4sté, nebot
ve skutecnosti jde o dva separdtni autonomni pojmy. Prvotni vyznam ma pfitom vyklad
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pojmu , trestni*, nebot’ jeho prostiednictvim se sméfujeme k tomu, zda je ¢l. 6 EULP na dany
piipad aplikovatelny z vécného hlediska. V piipadé¢ pojmu ,,obvinéni* jde o to zjistit,
od kterého (do kterého) okamziku je ¢l. 6 aplikovatelny. Je zfejmé, Ze zabyvat se vykladem
pojmu ,,obvinéni*“ ma smysl pouze za situace, kdy madme pozitivni odpoveéd’ na otdzku, zda
jde v daném piipad¢ o obvinéni ,trestni*’. Judikatura Evropského soudu pro lidské prava (dale
jen ,,ESLP®) v otdzce interpretace pojmu trestni obvinéni neni pfili§ koherentni, a proto neni
vzdy snadné urcit, na jaka fizeni a o kterych deliktech podle vnitrostatniho prava se maji
zaruky ¢&l. 6 EULP vztahovat, a na které nikoli. Pfi vykladu pojmu ,trestni (obvin&ni)*
se nelze — zcela — spoléhat na vyznam, ktery ma v pravnim fddu toho kterého stiatu. Davody,
pro¢ je tieba tento pojem vyklddat tzv. autonomnim zpisobem, ESLP pregnantné vyjadiil
ve véci Engel a dalsi proti Nizozemsku (rozsudek pléna, 8. 6. 1976, ¢. 5100/71 a dalsi).
V daném piipadé bylo sporné, zdali je moZné ustanoveni ¢l. 6 EULP aplikovat také na fizeni
o deliktech, které jsou ve vnitrostaitnim pradvnim fddu oznaceny nikoli jako trestné Ciny,
ale jako pfestupky, disciplindrni delikty apod. ESLP k tomu podotkl, Ze stity bezpochyby
mohou ¢init rozdily mezi prdvem trestnim a pradvem spravnim ¢i disciplinarnim, ale pouze
za uréitych podminek. Umluva jim v podstaté umoZfiuje, aby prohlésily za trestné jakékoli
jedndni, které neni vykonem lidskych prav a zékladnich svobod, kterym Umluva poskytuje
ochranu. Opac¢nd volba vSak jiz podléhd piisnéjSim pravidlim. Pokud by totiZ stity mohly
podle svého uvazeni kvalifikovat nekteré delikty jako spravni ¢i disciplindrni spiSe neZ jako
trestni nebo v pfipadé jejich soub&hu dat prednost fizeni spravnimu ¢i disciplinarnimu pfed
trestnfim stthanim, stal by se rozsah pouziti Umluvy zdvisly na jejich suverénni vili,
coz by mohlo vést k vysledkiim neslu¢itelnym s cilem a piedmétem Umluvy (tamtéz, § 81).
ESLP nasledné specifikoval kritéria, na zaklad¢ kterych se rozhodl ur¢ovat, zda dané obvinéni
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spravni ¢i disciplindrni povahy je piesto tieba povaZovat za ,trestni“ ve smyslu &l. 6 EULP
(tamtéz, § 82): Pfedné je v této souvislosti nezbytné zjistit, zda ustanoveni definujici delikt,
znéhoz je dotyCny obvinén, fadi pravni fad Zalovaného statu do trestniho prava nebo
spravniho ¢i disciplindrniho prava nebo do téchto pravnich odvétvi soucasné. To je vSak
pouze vychozi bod. Indicie takto ziskané maji jen formélni a relativni hodnotu a museji byt
prozkoumény ve svétle spolecného jmenovatele piislusSnych pravnich udprav jednotlivych
smluvnich statd. Samotnd povaha deliktu predstavuje dulezitéjsi faktor. ESLP déle uvedl, Ze i
kdyz stity mohou sdhnout k depenalizaci urcitych delikth a postihovat je spiSe cestou
spravniho trestdni neZz v klasickém trestnim fizeni, pachatelé téchto deliktii se nemohou
ocitnout v mén¢ piiznivém postaveni jen z toho divodu, Ze jejich pfipad je projednavéan
v jiném pravnim reZimu neZ klasické trestni véci (Grecu proti Rumunsku, rozsudek, 30. 11.
2006, ¢. 75101/01, § 58). Autonomni interpretace pojmu ,trestni obvinéni*“ ale neznamena,
Ze staty jsou nuceny prizpiisobit vyznam pojmil vnitrostatniho prava vyznamu, ktery stejnym
pojmiam pouzitym v Umluvé piikladd ESLP ve své judikatuie. Jestlize tedy osoba obvinénd
z prestupku ¢eli podle nézoru ESLP trestnimu obvinéni ve smyslu ¢l. 6 EULP, potom z toho
pochopitelné nevyplyva pro dany stat povinnost zrusit tuto kategorii deliktii a jedndni do té
doby klasifikovana jako prestupky povaZovat napiiSté za trestné Ciny. Jeho povinnosti vSak
je zajistit 1 v fizeni o piestupcich obvinénému procesni prava, z nichZ se musi podle ¢l. 6
EULP t&5it kazd4 osoba Gelici trestnimu obvinéni ve smyslu tohoto ustanoveni (Engel a dal3i,
§ 85 in fine).

V rozsudku Engel a dalsi sice ESLP vyslovné omezil platnost svoji argumentace na oblast
vykonu vojenské sluzby a na rozliSeni trestnych ¢in a disciplindrnich deliktdi, néasledna
judikatura ale z vytvofenych tzv. engelovskych kritérii ucinila obecny prubifsky kdmen
aplikovatelnosti &l. 6 EULP v jeho trestni Gasti (viz Campbell a Fell proti Spojenému
kralovstvi, rozsudek, 28. 6. 1984, ¢. 7819/77 a 7878/77, § 69; Ezeh a Connors proti
Spojenému kralovstvi, rozsudek, 9. 10. 2003, ¢. 39665/98 a 40086/98, § 82 — 85). Prvnim
kritériem je tedy kvalifikace deliktu ve vnitrostdtnim pravu. Pokud jde o trestny €in, je Cl. 6
EULP v daném piipadé aplikovatelny. Jde vSak pouze o relativni kritérium. Pokud &in nenf ve
vnitrostatnim pravu kvalifikovan jako trestny, pouziva ESLP dalsi dvé kritéria, kterymi jsou
povaha deliktu a druh a stupen zdvaznosti sankce. Povaha deliktu jako druhé kritérium v sobé
zpravidla spojuje odpovédi na dvé otdzky: a) zda je zdjem chrdnény trestnim zdkonem obecny
¢i partikuldrni, pfesnéji feceno zda je dand pravni norma adresovana vSem nebo pouze urcité
skupiné lidi se specifickym postavenim (jako tomu bylo pravé ve véci Engel a dalsi); b) zda
ucel sankce, kterd se za takovy delikt uklada, je (alespon Castecné) preventivné-represivni,
anebo zda je (Cist¢) reparacni povahy (tuto otdzku ESLP ve véci Engel a dalsi jesté explicitné
nefesil). Pokud jde o tieti kritérium, zde jde skutecné¢ o zkoumani druhu a stupné zadvaznosti
sankce, a to nikoli sankce skutecné uloZené, nybrz sankce, kterou bylo v daném piipad¢ za
konkrétni delikt moZné uloZit.

Tato interpretace pojmu ,,trestni (obvinéni)* je uplatnitelnd i v souvislosti s danovymi delikty,
byt’ se v judikatuie ESLP v jistou chvili objevila urcitd odchylka od tradi¢nich engelovskych
kritérii (viz napft. rozsudek ve véci Bendenoun proti Francii, 24. 2. 1994, ¢. 12547/86, § 47;
podobng, ale s opacnym zavérem, t€Z Morel proti Francii, rozhodnuti, 3. 6. 2003, ¢. 54559/00;
v jinych ptipadech ale i v oblasti danovych deliktli byl aplikovan tradi¢ni engelovsky pfistup
— viz napft. Janosevic proti Svédsku, rozsudek, 23. 7. 2002, &. 34619/97, § 64 —71). Vzhledem
k tomu, Ze kvalifikace danového deliktu v cCeském vnitrostatnim pravu neni kvalifikaci

primarné trestni, zabyval se Nejvyssi soud dalSimi dvéma tzv. engelovskymi kritérii, kterymi
jsou povaha deliktu a druh a stupeit zdvaZnosti sankce.

Jak vyplyva z obsahu spisu, Finan¢ni dfad v Rychnové nad Knéznou provedl v dobé od 11. 2.
2011 do 18. 5. 2012 u spole¢nosti UpSolution, s. r. 0., daniovou kontrolu, v rdmci niZ mimo
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jiné zjistil, Ze v UcCetnictvi uvedené spolecnosti byla pod oznacenim ...zavedena faktura €. ...
ze dne 16. 6. 2009 (€. 1. 35 spisu) vystavend spolecnosti Finecom, s. 1. 0., na ¢astku 32.803
EUR (880.596,50 K¢). Doklad pf29064 nebyl zatazen, jak dokldda zprava o danové kontrole
a dasi zpravy Finan¢niho tfadu v Rychnové nad Knéznou (srov. zejména €. 1. 28 — 34, 80 a 82
spisu), mezi ostatnimi doklady a obvinény Mgr. L. K. k vyzvé Finan¢niho ufadu v Rychnové
nad Knéznou predlozil dne 21. 2. 2012 jako doklad ... pravé fakturu €. ... od Finecom, s. r. o.
Do daiovych ndkladu si spolecnost UpSolution, s. r. o., zahrnula podle této faktury ¢astku
739.997,10 K¢ a zdroven uplatnila narok na odpocet dané z pfidané hodnoty ve vysi 140.599,-
K¢. Podle penézniho deniku a vypisu z uctu (€. 1. 37 a 38 p. v.) byla faktura v rozsahu ¢astky
350.000,- K¢ uhrazena na ucet ¢. 670100-2200529039/6210 u m-Bank. K diikazu dalSich
thrad uvedené faktury piedlozil zdstupce danového subjektu pokladni denik s tim, Ze ¢astky
1.268 EUR a 19.765 EUR byly uhrazeny dne 25. 6. 2009 bezhotovostné a k t€émto ptedloZzil
opét k vyzveé Financ¢niho tfadu v Rychnové nad KnéZnou obvinény osobné dne 20. 1. 2012
vypis z uctu €. ... vedeného u Citibank (¢. 1. 40 spisu). Dailové kontrola byla po zjisténi, Ze
spolecnost Finecom, s. r. o., uvedenou fakturu nikdy nevystavila a nepfijala na ni Zddnou
platbu (srov. zpravu a doklady na €. 1. 65 — 78 spisu), pii¢emzZ ucet €. ..., z n¢hoZ m¢la byt
platba provedena, byl zaloZen aZ vice neZ rok po této platbé a predloZeny vypis z Gctu je tak
nutn¢ padélkem, ukoncena domeétfenim dané spolecnosti UpSolution, s. r. 0., dodateCnymi
platebnimi vymery, a to u dané z pfidané hodnoty za 2. ¢tvrtleti roku 2009 ve vysi 143.829,-
K¢ s pendle ve vysi 20 %, t. j. 28.765,- KC (¢. 1. 54 — 55 spisu), a u dan¢ z piijmt pravnickych
osob za rok 2009 ve vysi 203.200,- K¢ s pendle ve vysi 20 %, t. j. 40.640,- K¢ (¢. 1. 50 - 51
spisu).

Vv

V té souvislosti se Nejvyssi soud zabyval navazujici pravni Upravou, pfiCemZ zejména
povazuje za nutné zdiraznit, Ze v daitlovém fizeni vymeéteni vlastni dan€ nelze povaZovat za
trestni sankci v trestni véci v shora uvedeném smyslu, ale mé jen reparacni charakter. Podle
ustanoveni § 37b odst. 1 zdkona ¢. 337/1992 Sb., o spravé dani a poplatkil (ddle jen ,,zdk. o
spravé dani a poplatkli*) danovému subjektu vznikd vedle povinnosti zaplatit doméfenou dai
i povinnost uhradit pendle z ¢astky dodatecné vymétené dan€ nebo z ¢astky dodatecné snizené
danové ztréty, a to tak, jak byla stanovena oproti posledni zndmé danové povinnosti, ve vysi
a) 20 %, je-li dan zvySovana, b) 20 %, je-li sniZzovan odpocet dan¢ nebo ndrok na vraceni
dané, nebo c) 5 %, je-li snizovdna danova ztrata. Podle odst. 3 téhoZ ustanoveni sprdvce dané
vyrozumi dafovy subjekt o povinnosti platit pendle v dodatecném platebnim vymeéru a
souCasn¢ je predepiSe do evidence dani. Pendle je splatné v ndhradni lhité splatnosti
dodate¢n¢ vymeétené dané. Podle § 37b odst. 4 zdk. o spravé dani a poplatkd, pokud je
dodate¢n¢ vymétovan zdklad dané¢ a dan podle dodatecného danového ptizndni nebo
dodate¢ného hlaSeni, penéle z ¢astky, kterd je v ném uvedena, nevznika.

Z toho vyplyvé, Ze v ustanoveni § 37b odst. 1 zdk. o spravé dani a poplatkt a § 251 danového
fadu je upraven institut pendle, ktery je obligatorni sankci vznikajici pfimo ze zdkona, pokud
spravce dan¢ doméii dan vySSi nebo pokud je snizovan danovy odpocet Ci dafova ztrita, nez
jak byly stanoveny na zdklad¢ tvrzeni danového subjektu. Jde tedy o nésledek za nesplnéni
povinnosti tvrzeni, ktery stthd dafovy subjekt a ktery méd povahu platebniho deliktu. Pti
aplikaci tohoto ustanoveni neni spravci dan¢ dan prostor pro uvazeni (diskreci), nebot’ divody
vzniku této sankce a jeji vySe vyplyvaji piimo ze zdkona. Tato sankce se uplatni bez ohledu
na stav osobniho danového uctu danového subjektu a postupuje se obdobné jako za situace,
kdy je spradvcem dané evidovdn u danového subjektu danovy nedoplatek nebo pieplatek,
protoze se jednd o pochybeni pfi tvrzeni dan€. Pendle, jak je i nyni v zdkoné koncipovano, je
penézitou sankci spojenou s doméfenim dané souvisejicim s kontrolnimi mechanismy spravce
dané. V podstaté se jednd o penézitou sankci za nespravné (v neprospeéch vetejnych rozpoctit)
tvrzeni dané. Neni podstatné, jakym zplisobem byla danova povinnost v rdmci kontrolnich
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mechanismi spridvce dan¢ domeéfena, podstatné je pouze to, zda k jejimu domeéteni doslo.
Pendle je tak diisledkem nesplnéni povinnosti tvrzeni, ktera stiha danovy subjekt. Je to prave
danovy subjekt, kdo nese primarni odpovédnost za tvrzeni danové povinnosti ve spravné vysi.

Pokud tedy Finanéni tfad v Rychnové nad KnéZnou na zdklad€¢ zdkona €. 586/1992 Sb., o
danich z piijma, ve znéni pozdéjsich predpisi, na zdkladé zdkona ¢. 235/2004 Sb., o dani
z ptidané hodnoty, ve znéni pozdéjSich predpist, a podle danového fadu doméfil danovému
subjektu UpSolution, s. r. 0., a nikoli obvinénému Mgr. L. K., danl z piijml pravnickych osob
a dan z pridané hodnoty, pficemz soucasn¢ uloZil tomuto subjektu i povinnost uhradit penéle
na zaklad¢ § 37b odst. 1 pism. a) zdk. o spravé dani a poplatkl (srov. ¢. 1. 50 — 51 a 54 — 55
spisu), potom se nejednalo o sankci za piestupek nebo danovy delikt obvinéného Mgr. L. K.,
ale ani spolec¢nosti UpSolution, s. r. 0., ve smyslu shora uvedenych Engel kritérii, ale jak bylo
uz shora zminéno, o obligatorni sankci vznikajici pfimo ze zdkona, tedy jde o nasledek za
nesplnéni povinnosti tvrzeni, ktery stiha daflovy subjekt a ktery ma povahu deliktu platebniho,
a to konkrétn¢ jako nésledek za nesplnéni povinnosti tvrzeni, ktery stthd danovy subjekt
spole¢nost UpSolution, s. r. 0. Jinymi slovy feceno, je nezbytné odd¢lit zdkonnou sankci
ukladanou financnim dfadem od sankce trestni, nebot’ daovy organ by jinak nemohl domé&fit
dan, pokud by se jednalo o trestni sankci, a bylo by tak nutné €init vybér mezi doméfenim
dan¢ a trestnim stihanim pachatele, coz je jist€ nezddouci.

Pro uplnost Nejvyssi soud povaZzuje za nutné jeSté dodat, Ze i kdyby bylo odhlédnuto
od skuteCnosti, Ze tato sankce byla uloZena spole¢nosti UpSolution, s. r. o., a nikoli
obvinénému, neslo by ani u obvinéného Mgr. L. K. hypoteticky o dvoji postih za totoZny
skutek a tedy poruSeni zdsady ne bis in idem, nebot’ penéle bylo ukladano jako sankce spojend
s doméfenim dan¢ souvisejici s kontrolnimi mechanismy spravce danég, kdyz se v podstaté
jednd o penézitou sankci za nespravné (v neprospéch vetejnych rozpocti) tvrzeni dan€. Oproti
tomu trestnim postihem a trestni sankci byl obvinény Mgr. L. K. postiZzen za to, Ze jako
spolec¢nik a jednatel obchodni spolecnosti UpSolution, s. r. 0., se zdmérem neopravnéného
sniZeni daflové povinnosti u dané z piijma pravnickych osob za zdanovaci obdobi roku 2009
a neopravnéného sniZzeni daflové povinnosti u dan¢ z pfidané hodnoty za 2. ¢tvrtleti roku 2009
umyslné zavedl do utcetnictvi spolecnosti k prokdzani ndkladl a pfijatych zdanitelnych plnéni
jako pfijatou fakturu ¢islo ... fakturu spolecnosti FINECOM, s. 1. o., ¢islo ... ze dne 16. 6.
2009 na ¢astku ve vysi 32.803 EUR (880.596,50 K¢), zdklad dan¢ 27.565 EUR (739.997,10
K¢), dan ptridané hodnoty 5.237 EUR (140.599,40 K¢&), podle které meéla spolecnost
FINECOM, s. r. o, dodat dne 16. 6. 2009 spolecnosti UpSolution, s. r. 0., zboZi, ackoliv
k dodani zboZzi podle této faktury ve skutecnosti nikdy nedoSlo, pficemz faktura byla
padélkem vytvofenym bez védomi piedstavitelii spolecnosti FINECOM, s. r. 0., a thrada této
fiktivni faktury nebyla provedena, resp. thrada s touto fakturou tGc¢etné spojovana nesouvisela
viibbec s podnikdnim UpSolution, s. r. 0., a nebyla danové uznatelnym vydajem, dile Ze
skute¢nosti vyplyvajici z uvedené nepravdivé faktury promitl do pfiznani k dani z ptidané
hodnoty, jez za 2. ¢tvrtleti roku 2009 podal dne 27. 7. 2009, a do pfiznani k dani z piijma, jez
za zdanovaci obdobi roku 2009 podal dne 30. 6. 2010, &mZ ke $kodé Ceské republiky —
Finan¢niho dfadu v Rychnové nad KnéZnou, Jirdskova 1497, Rychnov nad KnéZnou, zkratil
dan z pifidané hodnoty za 2. Ctvrtleti roku 2009 ve vysi 140.599,- K¢ a dai z piijma
pravnickych osob za rok 2009 o c¢astku ve vysi 147.999,- K¢, tedy celkem zkrétil dan ve vysi
288.598,- K¢, jez byla ke dni 4. 2. 2013 uhrazena. Vyjde-li se z jiZ shora citovaného rozsudku
velkého senatu ESLP Sergey Zolotukhin proti Rusku, podle kterého ¢lanek 4 Protokolu ¢. 7
musi byt chdpan tak, Ze zakazuje stthdni nebo soudni fizeni pro druhy ,trestny cin*
(,,offence*/,,infraction®), jestlize je zalozen na totoZnych nebo v podstat€¢ stejnych
skute¢nostech (,,facts*/,.faits*), coz v podstaté odpovidd nasemu chédpani totoZnosti skutku,
které je zaloZeno na totoznosti jedndni nebo nasledku z hlediska rozhodnych skutkovych
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okolnosti (srov. €. 9/1972, €. 64/1973, €. 33/1974, ¢. 52/1979, €. 1/1996-1. a ¢. 41/2002-1. Sb.
rozh. tr. a ddle usneseni Ustavntho soudu ze dne 17. 7. 2002, sp. zn. IL. US 143/2002,
uvefejnéné pod &. 21 ve sv. 27 Sb. nél. a usn. US CR), a proto je tieba porovnavat skutkové
okolnosti obou ¢ind, a to u prvniho postihu ve form¢ pendle ulozeného spolecnosti
UpSolution, s. r. 0., ve vysi 28.765,- K¢ a ve vysi 40.640 K¢ za nesprdvné (v neprospéch
vefejnych rozpocti) tvrzeni dané¢ a u druhého umysIné zavedeni do ucetnictvi spolecnosti
UpSolution, s. r. 0., k prokdzani ndkladii a pfijatych zdanitelnych plnéni faktury ¢islo ...
spole¢nosti FINECOM, s. r. 0., ze dne 16. 6. 2009 ¢. 291132 na ¢astku ve vysi 32.803 EUR
(880.596,50 K¢), zdklad dané 27.565 EUR (739.997,10 K¢), dail pfidané hodnoty 5.237 EUR
(140.599,40 K¢), podle které méla spole¢nost FINECOM, s. r. o, dodat dne 16. 6. 2009
spole¢nosti UpSolution, s. r. 0., zboZi, ackoliv k doddni zbozi podle této faktury ve
skutecnosti nikdy nedoslo, pficemz faktura byla padélkem vytvofenym bez védomi
predstavitell spole¢nosti FINECOM, s. r. 0., a thrada této fiktivni faktury nebyla provedena,
resp. thrada s touto fakturou ucetné spojovand nesouvisela vitbec s podnikdnim UpSolution,
s. r. 0., a nebyla danové uznatelnym vydajem, dile Ze skuteCnosti vyplyvajici z uvedené
nepravdivé faktury promitl do pfiznani k dani z pfidané hodnoty, jez za 2. ¢tvrtleti roku 2009
podal dne 27. 7. 2009, a do ptiznani k dani z piijm1, jeZ za zdafiovaci obdobi roku 2009 podal
dne 30. 6. 2010, ¢imZ ke $kodé Ceské republiky — Finanéniho tfadu v Rychnové nad
KnéZnou zkratil dan z pfidané hodnoty za 2. Ctvrtleti roku 2009 ve vysi 140.599,- K¢ a dan
z pt{jm0 pravnickych osob za rok 2009 o castku ve vySi 147.999,- K¢, coz jisté podle
Nejvyssiho soudu nelze povaZzovat za totoZné skutky (srov. obdobné napt. i Manasson proti
Svédsku, rozhodnuti ESLP ze dne 8. 4. 2003, & 41265/98, oddil 5). Navic u obou téchto ¢inl
neni ddna ani totoZnost obvinéného (spole¢nost UpSolution, s. r. 0., na jedné strané a fyzicka
osoba Mgr. L. K. na druhé stran¢). Doméfeni dan¢ v¢etné ulozeni povinnosti zaplatit pendle
spole¢nost UpSolution, s. r. 0., tedy nevylucuje moznost trestniho postihu obvinéného Mgr. L.
K. Nelze mit tedy za to, Ze by byl obvinény Mgr. L. K. dvakrat potrestdn za tentyz skutek.
NejvySssi soud proto uzavira, Ze se v trestni véci obvinéného Mgr. L. K. nejednd o poruSeni
principu ne bis in idem, a proto je i tato jeho namitka nediivodna.
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Engel a ostatni proti Nizozemi
rozsudek Evropského soudu pro lidska prava ze dne 8. 6. 1976,
stiznost ¢. 5100/71 a dalsi

Vynatek z judikatu:

78. The five applicants allege violation of Article 6 (art. 6) which provides:

"1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be pronounced publicly
but the press and public may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests of juveniles or
the protection of the private life of the parties so require, or to the extent strictly necessary in
the opinion of the court in special circumstances where publicity would prejudice the interests
of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests of
justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language
used in court."

79. For both the Government and the Commission, the proceedings brought against Mr.
Engel, Mr. van der Wiel, Mr. de Wit, Mr. Dona and Mr. Schul involved the determination
neither of "civil rights and obligations" nor of "any criminal charge".

Led thus to examine the applicability of Article 6 (art. 6) in the present case, the Court will
first investigate whether the said proceedings concerned "any criminal charge" within the
meaning of this text; for, although disciplinary according to Netherlands law, they had the aim
of repressing through penalties offences alleged against the applicants, an objective analogous
to the general goal of the criminal law.

80. All the Contracting States make a distinction of long standing, albeit in different forms
and degrees, between disciplinary proceedings and criminal proceedings. For the individuals
affected, the former usually offer substantial advantages in comparison with the latter, for
example as concerns the sentences passed. Disciplinary sentences, in general less severe, do
not appear in the person's criminal record and entail more limited consequences. It may
nevertheless be otherwise; moreover, criminal proceedings are ordinarily accompanied by
fuller guarantees.
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It must thus be asked whether or not the solution adopted in this connection at the national
level is decisive from the standpoint of the Convention. Does Article 6 (art. 6) cease to be
applicable just because the competent organs of a Contracting State classify as disciplinary an
act or omission and the proceedings it takes against the author, or does it, on the contrary,
apply in certain cases notwithstanding this classification? This problem, the importance of
which the Government acknowledge, was rightly raised by the Commission; it particularly
occurs when an act or omission is treated by the domestic law of the respondent State as a
mixed offence, that is both criminal and disciplinary, and where there thus exists a possibility
of opting between, or even cumulating, criminal proceedings and disciplinary proceedings.

81. The Court has devoted attention to the respective submissions of the applicants, the
Government and the Commission concerning what they termed the "autonomy" of the
concept of a "criminal charge", but does not entirely subscribe to any of these submissions
(report of the Commission, paragraphs 33-34, paragraphs 114-119 and the separate opinion of
Mr. Welter; memorial of the Government, paragraphs 25-34; memorial of the Commission,
paragraphs 9-16, paragraphs 14-17 of Annex I and paragraphs 12-14 of Annex II; verbatim
report of the hearings on 28 and 29 October 1975).

In the Neumeister judgment of 27 June 1968, the Court has already held that the word
"charge" must be understood "within the meaning of the Convention" (Series A no. 8, p. 41,
para. 18, as compared with the second sub-paragraph on p. 28 and the first sub-paragraph on
p- 35; see also the Wemhoff judgment of 27 June 1968, Series A no. 7, pp. 26-27, para. 19,
and the Ringeisen judgment of 16 July 1971, Series A no. 13, p. 45, para. 110).

The question of the "autonomy" of the concept of "criminal" does not call for exactly the
same reply.

The Convention without any doubt allows the States, in the performance of their function as
guardians of the public interest, to maintain or establish a distinction between criminal law
and disciplinary law, and to draw the dividing line, but only subject to certain conditions. The
Convention leaves the States free to designate as a criminal offence an act or omission not
constituting the normal exercise of one of the rights that it protects. This is made especially
clear by Article 7 (art. 7). Such a choice, which has the effect of rendering applicable Articles
6 and 7 (art. 6, art. 7), in principle escapes supervision by the Court.

The converse choice, for its part, is subject to stricter rules. If the Contracting States were able
at their discretion to classify an offence as disciplinary instead of criminal, or to prosecute the
author of a "mixed" offence on the disciplinary rather than on the criminal plane, the
operation of the fundamental clauses of Articles 6 and 7 (art. 6, art. 7) would be subordinated
to their sovereign will. A latitude extending thus far might lead to results incompatible with
the purpose and object of the Convention. The Court therefore has jurisdiction, under Article
6 (art. 6) and even without reference to Articles 17 and 18 (art. 17, art. 18), to satisfy itself
that the disciplinary does not improperly encroach upon the criminal.

In short, the "autonomy" of the concept of "criminal" operates, as it were, one way only.

82. Hence, the Court must specify, limiting itself to the sphere of military service, how it will
determine whether a given "charge" vested by the State in question - as in the present case -
with a disciplinary character nonetheless counts as "criminal" within the meaning of Article 6
(art. 6).

In this connection, it is first necessary to know whether the provision(s) defining the offence
charged belong, according to the legal system of the respondent State, to criminal law,
disciplinary law or both concurrently. This however provides no more than a starting point.
The indications so afforded have only a formal and relative value and must be examined in
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the light of the common denominator of the respective legislation of the various Contracting
States.

The very nature of the offence is a factor of greater import. When a serviceman finds himself
accused of an act or omission allegedly contravening a legal rule governing the operation of
the armed forces, the State may in principle employ against him disciplinary law rather than
criminal law. In this respect, the Court expresses its agreement with the Government.

However, supervision by the Court does not stop there. Such supervision would generally
prove to be illusory if it did not also take into consideration the degree of severity of the
penalty that the person concerned risks incurring. In a society subscribing to the rule of law,
there belong to the "criminal" sphere deprivations of liberty liable to be imposed as a
punishment, except those which by their nature, duration or manner of execution cannot be
appreciably detrimental. The seriousness of what is at stake, the traditions of the Contracting
States and the importance attached by the Convention to respect for the physical liberty of the
person all require that this should be so (see, mutatis mutandis, the De Wilde, Ooms and
Versyp judgment of 18 June 1971, Series A no. 12, p. 36, last sub-paragraph, and p. 42 in
fine).

83. It is on the basis of these criteria that the Court will ascertain whether some or all of the
applicants were the subject of a "criminal charge" within the meaning of Article 6 para. 1 (art.
6-1).

In the circumstances, the charge capable of being relevant lay in the decision of the
commanding officer as confirmed or reduced by the complaints officer. It was undoubtedly
this decision that settled once and for all what was at stake, since the tribunal called upon to
give a ruling, that is the Supreme Military Court, had no jurisdiction to pronounce a harsher
penalty (paragraph 31 above).

84. The offences alleged against Mr. Engel, Mr. van der Wiel, Mr. de Wit, Mr. Dona and Mr.
Schul came within provisions belonging to disciplinary law under Netherlands legislation (the
1903 Act and Regulations on Military Discipline), although those to be answered for by Mr.
Dona and Mr. Schul (Article 147 of the Military Penal Code), and perhaps even by Mr. Engel
and Mr. de Wit (Articles 96 and 114 of the said Code according to Mr. van der Schans,
hearing on 28 October 1975), also lent themselves to criminal proceedings. Furthermore, all
the offences had amounted, in the view of the military authorities, to contraventions of legal
rules governing the operation of the Netherlands armed forces. From this aspect, the choice of
disciplinary action was justified.

85. The maximum penalty that the Supreme Military Court could pronounce consisted in four
days' light arrest for Mr. van der Wiel, two days' strict arrest for Mr. Engel (third punishment)
and three or four months' committal to a disciplinary unit for Mr. de Wit, Mr. Dona and Mr.
Schul.

Mr. van der Wiel was therefore liable only to a light punishment not occasioning deprivation
of liberty (paragraph 61 above).

For its part, the penalty involving deprivation of liberty that in theory threatened Mr. Engel
was of too short a duration to belong to the "criminal" law. He ran no risk, moreover, of
having to undergo this penalty at the close of the proceedings instituted by him before the
Supreme Military Court on 7 April 1971, since he had already served it from 20 to 22 March
(paragraphs 34-36, 63 and 66 above).

On the other hand, the "charges" against Mr. de Wit, Mr. Dona and Mr. Schul did indeed
come within the "criminal" sphere since their aim was the imposition of serious punishments
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involving deprivation of liberty (paragraph 64 above). The Supreme Military Court no doubt
sentenced Mr. de Wit to twelve days' aggravated arrest only, that is to say, to a penalty not
occasioning deprivation of liberty (paragraph 62 above), but the final outcome of the appeal
cannot diminish the importance of what was initially at stake.

The Convention certainly did not compel the competent authorities to prosecute Mr. de Wit,
Mr. Dona and Mr. Schul under the Military Penal Code before a court martial (paragraph 14
above), a solution which could have proved less advantageous for the applicants. The
Convention did however oblige the authorities to afford them the guarantees of Article 6 (art.
6).
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Bendenoun proti Francii,
rozsudek Evropského soudu pro lidska prava ze dne 24. 2. 1994,
stiznost €. 12547/86

Vynatek z judikatu:

43. Mr Bendenoun complained that he had not had a fair trial in the administrative courts in
respect of the tax surcharges that had been imposed on him. He relied on Article 6 para. 1 (art.
6-1) of the Convention, which provides:

"In the determination of ... any criminal charge against him, everyone is entitled to a fair ...
hearing ... by [a] ... tribunal ..."

44. The applicant and the Commission were agreed in considering that Article 6 para. 1 (art.
6-1) was applicable in the instant case.

45. The Government maintained the opposite. In their submission, the proceedings in issue
did not relate to a "criminal charge" as the tax surcharges imposed on Mr Bendenoun bore all
the hallmarks of an administrative penalty within the meaning of the Court’s case-law (see the
Engel and Others v. the Netherlands judgment of 8 June 1976 and the Oztiirk v. Germany
judgment of 21 February 1984, Series A nos. 22 and 73).

This observation applied, firstly, to the classification in French law. The General Tax Code
classed the increases in question with the "tax penalties" and not with the "criminal penalties"
(see paragraphs 33 and 34 above). The same was true of the nature of the offence. The
conduct of which the applicant stood accused was defined as "deception" ("manoeuvres
frauduleuses") and not as "evasion" ("soustraction frauduleuse"); the Conseil d’Etat regarded
the former offence as a tax offence and the latter as a criminal offence. The nature and degree
of severity of the penalty were not such as to suggest a different conclusion. The surcharges
were imposed by the Revenue, under the supervision of the administrative courts, and not by a
criminal court; they were calculated on the basis of the supplementary tax assessment and
were therefore directly proportional to the tax originally evaded; they were not an alternative
to a custodial penalty and never entailed any loss of rights; they remained payable by the heirs
in the event of the taxpayer’s death; and they were not covered by the rules on reoffending,
aiding and abetting, consecutive and concurrent sentences or the making of entries in the
criminal records.

46. As regards the general aspects of the French system of tax surcharges where the taxpayer
has not acted in good faith, the Court considers that, having regard to the large number of
offences of the kind referred to in Article 1729 para. 1 of the General Tax Code (see
paragraph 34 above), Contracting States must be free to empower the Revenue to prosecute
and punish them, even if the surcharges imposed as a penalty are large ones. Such a system is
not incompatible with Article 6 (art. 6) of the Convention so long as the taxpayer can bring
any such decision affecting him before a court that affords the safeguards of that provision.

47. In the instant case the Court does not underestimate the importance of several of the
points raised by the Government. In the light of its case-law, and in particular of the
previously cited Oztiirk judgment, it notes, however, that four factors point in the opposite
direction.

In the first place, the offences with which Mr Bendenoun was charged came under Article
1729 para. 1 of the General Tax Code (see paragraph 34 above). That provision covers all
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citizens in their capacity as taxpayers, and not a given group with a particular status. It lays
down certain requirements, to which it attaches penalties in the event of non-compliance.

Secondly, the tax surcharges are intended not as pecuniary compensation for damage but
essentially as a punishment to deter reoffending.

Thirdly, they are imposed under a general rule, whose purpose is both deterrent and punitive.

Lastly, in the instant case the surcharges were very substantial, amounting to FRF 422,534 in
respect of Mr Bendenoun personally and FRF 570,398 in respect of his company (see
paragraph 13 above); and if he failed to pay, he was liable to be committed to prison by the
criminal courts (see paragraph 35 above).

Having weighed the various aspects of the case, the Court notes the predominance of those
which have a criminal connotation. None of them is decisive on its own, but taken together
and cumulatively they made the "charge" in issue a "criminal" one within the meaning of
Article 6 para. 1 (art. 6-1), which was therefore applicable.

48. This conclusion makes it unnecessary for the Court to have regard to the supplementary
tax assessments (see paragraphs 13 and 34 above), on which moreover those who appeared
before the Court placed very little emphasis.
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Jussila proti Finsku
rozsudek Evropského soudu pro lidska prava ze dne 23. 11. 2006,
stiznost €. 73053/01

Vynatek z judikatu:

29. The present case concerns proceedings in which the applicant was found, following errors
in his tax returns, liable to pay VAT and an additional 10% surcharge. The assessment of tax
and the imposition of surcharges fall outside the scope of Article 6 under its civil head
(see Ferrazzini v. Italy [GC], no. 44759/98, § 29, ECHR 2001-VII). The issue therefore arises
in this case whether the proceedings were “criminal” within the autonomous meaning of
Article 6 and thus attracted the guarantees of Article 6 under that head.

30. The Court’s established case-law sets out three criteria to be considered in the assessment
of the applicability of the criminal aspect. These criteria, sometimes referred to as the
“Engel criteria”, were most recently affirmed by the Grand Chamber in Ezeh and Connors v.
the United Kingdom ([GC] nos. 39665/98 and 40086/98, § 82, ECHR 2003-X).

“.. [I]t is first necessary to know whether the provision(s) defining the offence charged
belong, according to the legal system of the respondent State, to criminal law, disciplinary law
or both concurrently. This however provides no more than a starting point. The indications so
afforded have only a formal and relative value and must be examined in the light of the
common denominator of the respective legislation of the various Contracting States.

The very nature of the offence is a factor of greater import. ...

However, supervision by the Court does not stop there. Such supervision would generally
prove to be illusory if it did not also take into consideration the degree of severity of the
penalty that the person concerned risks incurring. ...”

31. The second and third criteria are alternative and not necessarily cumulative. It is enough
that the offence in question is by its nature to be regarded as criminal or that the offence
renders the person liable to a penalty which by its nature and degree of severity belongs in the
general criminal sphere (see Ezeh and Connors, cited above, § 86). The relative lack of
seriousness of the penalty cannot divest an offence of its inherently criminal character
(see Oztiirk v. Germany, 21 February 1984, § 54, Series A no. 73; see also Lutz v. Germany,
25 August 1987, § 55, Series A no. 123). This does not exclude a cumulative approach where
separate analysis of each criterion does not make it possible to reach a clear conclusion as to
the existence of a criminal charge (see Ezeh and Connors, cited above, § 86, citing, inter
alia, Bendenoun, cited above, § 47).

32. The Court has considered whether its case-law supports a different approach in fiscal or
tax cases. It observes that in Bendenoun, which concerned the imposition of tax penalties or a
surcharge for evasion of tax (VAT and corporation tax in respect of the applicant’s company
and his personal income tax liability), the Court did not refer expressly to Engel and Others v.
the Netherlands (8 June 1976, Series A no. 22) and listed four elements as being relevant to
the applicability of Article 6 in that case: that the law setting out the penalties covered all
citizens in their capacity as taxpayers; that the surcharge was not intended as pecuniary
compensation for damage but essentially as a punishment to deter re-offending; that it was
imposed under a general rule whose purpose is both deterrent and punitive; and that the
surcharge was substantial (422,534 French francs (FRF) in respect of the applicant and FRF
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570,398 in respect of his company, corresponding to EUR 64,415 and EUR 86,957
respectively). These factors may be regarded however in context as relevant in assessing the
application of the second and third Engel criteria to the facts of the case, there being no
indication that the Court was intending to deviate from previous case-law or to establish
separate principles in the tax sphere. It must further be emphasised that the Court
in Bendenoun did not consider any of the four elements as being in themselves decisive and
took a cumulative approach in finding Article 6 applicable under its criminal head.

33. In Janosevic v. Sweden (no. 34619/97, ECHR 2002-VII), the Court made no reference
to Bendenoun or its particular approach but proceeded squarely on the basis of
the Engel criteria identified above. While reference was made to the severity of the actual and
potential penalty (a surcharge amounting to 161,261 Swedish kronor (approximately EUR
17,284) was involved and there was no upper limit on the surcharges in this case), this was as
a separate and additional ground for the criminal characterisation of the offence which had
already been established on examination of the nature of the offence (see Janosevic, §§ 68-69;
see also Vistberga Taxi Aktiebolag and Vulic v. Sweden, no. 36985/97, 23 July 2002,
decided on a similar basis at the same time).

34. In the subsequent case of Morel v. France ((dec.), no. 54559/00, ECHR 2003-1X),
however, Article 6 was found not to apply in respect of a 10% tax surcharge (FRF 4,450,
corresponding to EUR 678), which was “not particularly high” and was therefore “a long way
from the ‘very substantial’ level” needed for it to be classified as criminal. The decision,
which applied the Bendenoun rather than the Engel criteria, attaches paramount importance to
the severity of the penalty to the detriment of the other Bendenouncriteria, in particular that
concerning the nature of the offence (and the purpose of the penalty) and makes no reference
to the recent Janosevic case. As such, it seems more in keeping with the Commission’s
approach in Bendenoun v. France (no. 12547/86, Commission’s report of 10 December 1992,
unreported), in which the Commission based the applicability of Article 6 chiefly on the
degree of severity of the penalty, unlike the Court in the same case, which weighed up all the
aspects of the case in a strictly cumulative approach. Morel is an exception among the
reported cases in that it relies on the lack of severity of the penalty as removing the case from
the ambit of Article 6, although the other criteria (general rule, not compensatory in nature,
deterrent and punitive purpose) had clearly been fulfilled.

35. The Grand Chamber agrees with the approach adopted in Janosevic, which gives a
detailed analysis of the issues in a judgment on the merits after the benefit of hearing
argument from the parties (compare Morel which was a decision on inadmissibility). No
established or authoritative basis has therefore emerged in the case-law for holding that the
minor nature of the penalty, in taxation proceedings or otherwise, may be decisive in
removing an offence, otherwise criminal by nature, from the scope of Article 6.

36. Furthermore, the Court is not persuaded that the nature of tax-surcharge proceedings is
such that they fall, or should fall, outside the protection of Article 6. Arguments to that effect
have also failed in the context of prison disciplinary and minor traffic offences (see, among
others, Ezeh and Connors and Oztiirk, both cited above). While there is no doubt as to the
importance of tax to the effective functioning of the State, the Court is not convinced that
removing procedural safeguards in the imposition of punitive penalties in that sphere is
necessary to maintain the efficacy of the fiscal system or indeed can be regarded as consonant
with the spirit and purpose of the Convention. In this case the Court will therefore apply
the Engel criteria as identified above.

37. Turning to the first criterion, it is apparent that the tax surcharges in this case were not
classified as criminal but as part of the fiscal regime. This is however not decisive.
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38. The second criterion, the nature of the offence, is the more important. The Court observes
that, as in the Janosevic and Bendenoun cases, it may be said that the tax surcharges were
imposed by general legal provisions applying to taxpayers generally. It is not persuaded by
the Government’s argument that VAT applies to only a limited group with a special status: as
in the previously-mentioned cases, the applicant was liable in his capacity as a taxpayer. The
fact that he opted for VAT registration for business purposes does not detract from this
position. Further, as acknowledged by the Government, the tax surcharges were not intended
as pecuniary compensation for damage but as a punishment to deter re-offending. It may
therefore be concluded that the surcharges were imposed by a rule whose purpose was
deterrent and punitive. The Court considers that this establishes the criminal nature of the
offence. The minor nature of the penalty renders this case different from Janosevic and
Bendenoun as regards the third Engel criterion but does not remove the matter from the scope
of Article 6. Hence, Article 6 applies under its criminal head notwithstanding the minor nature
of the tax surcharge.

39. The Court must therefore consider whether the tax-surcharge proceedings complied with
the requirements of Article 6, having due regard to the facts of the individual case, including
any relevant features flowing from the taxation context.
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Sergey Zolotukhin proti Rusku
rozsudek Evropského soudu pro lidska prava ze dne 10. 2. 2009,
stiznost &. 14939/03!

Skutkovy stav a fizeni pred ruskymi soudy (§ 11-25)

St€zovatel se narodil v roce 1966 a Zije ve VoronéZi. Udalosti, které se posléze staly
predmétem stiznosti k Soudu se odehraly ndsledovné. Dne 4. 1. 2002 byl stézovatel v rannich
hodinich predvoldn na policejni stanici ve VoronéZi, aby vysvétlil, jak se mu podatilo
,propasovat“ svou ptitelkyni — sle¢nu P. — do stieZeného vojenského objektu.

Na policejni stanici stéZovatel zustal nejprve v kanceldii pasového odd¢€leni. Stézovatel byl
podnapily a opakovan¢ urdzel zaméstnankyni pasového oddéleni slecnu Y. a feditele oddéleni
dopravnich prestupki kapitdna S. StéZovatel byl pro své chovani napomindn, nicmén¢ toto
napomindni ignoroval. Poté se pokusil z kancelafe odejit, a proto byl spoutdn. Policejni
ufednici posléze posoudili st€Zovatelovo chovéni jako ,,drobny piestupek proti vefejnému
potadku‘* ve smyslu § 158 zdkona o spravnich ptestupcich.

Stézovatel byl poté predveden do kanceldfe majora K., velitele policejni stanice. Major K.
nasledné sepsal zprdvu o spravnim piestupku st€Zovatele. Sepisovani zpravy byli pfitomni
rovnéZ kapitan S. a podplukovnik N. Stézovatel zacal urazet i majora K. a vyhroZovat mu
fyzickym nésilim. Opét se pokusil opustit mistnost. V tom mu ale pfitomni policisté zabranili.

Po sepsdni zpravy o sprdvnim piestupku byl stéZovatel autem pfemistén na regiondlni
policejni stanici v Gribanovsku. Kromé& st€Zovatele se pfevozu zicastnil fidi¢ L., major K.,
podplukovnik N. a stéZovatelova pfitelkyn¢ — sleCna P. V priibéhu cesty stéZovatel neustéle
urdzel majora K. a vyhroZzoval mu zabitim za to, Ze proti nému zah4jil spravni fizeni.

Dne 4. 1. 2002 shledal Okresni soud v Gribanovsku stéZovatele vinnym ze spachani piestupku
podle § 158 zdkona o spravnich pfestupcich na zdkladé nasledujiciho skutkového zjiSténi:
»Zolotukhin sprosté naddval na vefejnosti a nereagoval na napomenuti a odsoudil jej ke
spravnimu zajiSténi v délce 3 dni. Rozhodnuti nabylo uc¢innosti svym vyhlaSenim, pfiCemz
proti nému nebylo mozné podat odvolani.

7 M2

Dne 23. 1. 2002 bylo proti stéZovateli zahdjeno trestni fizeni, a to na zaklad¢ podezieni, ze
dne 4. 1. 2002 spachal trestny ¢in ve smyslu § 213 odst. 2 pism. b) trestniho zdkona, tj. ,,hrubé
poruSeni vefejného potadku, vcetné brdnéni vefejnému Cciniteli sjedndvajicimu ndpravu
poruseni vetfejného poradku®. Dne 1. 2. 2002 byla proti sté¢Zovateli zahdjena dv¢ dalsi trestni
fizeni opirajici se o jiné skutkové podstaty.

Stézovatel byl dne 5. 4. 2002 formdln¢ obzalovan. Na zdkladé¢ svého chovani vuci
zaméstnancim pasového oddéleni (tj. vici slecné Y. a kapitdnovi S.) byl stéZovatel podle
§ 213 odst. 2 pism. b) trestniho zdkona obzalovidn z trestného ¢inu hrubého poruseni
vetejného pofddku, vcetné branéni vefejnému Ciniteli sjedndvajicimu ndpravu poruSeni
vefejného porddku. Na zédklad¢ svého chovéani vici majoru K. v pribehu sepisovani zpravy
o spradvnim piestupku byl sté¢Zovatel podle § 319 trestniho zdkona obZalovén z trestného ¢inu
urazky vetejného Cinitele. Na zdklad¢ svého vic¢i chovani majoru K. béhem pievozu na
regiondlni policejni stanici byl st€Zovatel podle § 318 odst. 1 trestniho zdkona obZalovan z
trestného ¢inu hrozby napadeni vefejného Cinitele.

! Pfevzato z KOSAR, D. Zolotgkhin proti Rusku: ne bis in idem. Prehled rozsudkii Evropského soudu pro lidskd
prdva. Praha: Wolters Kluwer CR a.s., 2009. ro€. 12, ¢. 2. s. 103 - 112. ISSN 1212-2211.
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Dne 2. 12. 2003 vynesl Okresni soud v Gribanovsku rozsudek, ve kterém stéZovatele zprostil
viny ze spachani trestného Cinu podle § 213 odst. 2 pism. b) trestniho zdkona, nicmén¢ shledal
jej vinnym ze spachdni trestného ¢inu podle § 318 odst. 1 a § 319 trestniho zdkona. Jednim z
faktorti pro zprostujici verdikt ohledn¢ bodu obZaloby opirajici se o § 213 odst. 2 pism. b)
trestniho zdkona byla skuteCnost, Ze stéZovatel jiz byl za obdobny delikt odsouzen, a to za
poruseni § 158 zdkona o spravnich pirestupcich.

Dne 15. 4. 2003 Krajsky soud ve Voronézi rozsudek okresniho soudu potvrdil.

Argumenty stran a pravni posouzeni Soudem (§ 45-121)

Stézovatel v projedndvané véci namital poruseni ¢l. 4 odst. 1 Protokolu ¢. 7 (prdvo nebyt
souzen nebo trestdn dvakrat), jenZ zni ndsledovné: ,,Nikdo nemiiZe byt stthan nebo potrestan
v trestnim fizeni podléhajicim pravomoci té€hoz stitu za trestny €in, za ktery jiZ byl osvobozen
nebo odsouzen kone¢nym rozsudkem podle zdkona a trestniho fadu tohoto statu.*

V projedndvané véci vyvstaly tii kliCové otazky: 1) zda-li prvni sankce (tj. spravni detence
pro poruseni § 158 zakona o spravnich piestupcich) méla trestni povahu ve smyslu €. 6
Umluvy; 2) zda-li delikty, za které byl stéZovatel stihdn, byly totozné (idem); a konecné 3)

v M/

zda-li §lo o dvé fizeni (bis).

A) Ma delikt zakotveny v § 158 zakona o spravnich prestupcich ,,trestni* charakter?
(§ 48-57)

Pokud jde o prvni otdzku — povahu sankce zakotvené v § 158 zdkona o spravnich prestupcich
— sedmiclenny sendt Soudu dospél k zavéru, Ze vzhledem k maximdlni vySi sankce za
poruSeni tohoto ustanoveni (detence v délce 15 dni) a k délce detence uloZené stéZovateli
(3 dny) se nejednd o ,,spravni®, nybrz ,trestni* sankci (§ 49 rozsudku). Stézovatel se s timto
zaveérem sedmiclenného sendtu ztotoZnil a povahu sankce nezpochybiiovala ani ruska vlida.
Tato otdzka tedy nebyla mezi stranami spornd. Velky sendt ale pfesto povahu deliktu

zakotveného § 158 zdkona o spravnich prestupcich precizné posoudil.

Velky sendt nejprve v § 52 rozsudku zopakoval, Ze oznaCeni fizeni ve vnitrostitnim pravu
jako spravni nemlze byt jedinym kritériem pro posouzeni aplikovatelnosti zdsady ne bis in
idem zakotvené v €l. 4 odst. 1 Protokolu ¢. 7. V opa¢ném piipad¢ by totiz aplikovatelnost
tohoto ¢lanku byla ponechéna na diskreci smluvnich stran do té miry, Ze by to mohlo ohrozit
predmét a déel Umluvy. Dile velky sendt podotkl, Ze pojem ,trestni ¥izeni“ v ¢l. 4 odst. 1
Protokolu ¢. 7 musi byt vyklddan ve svétle obecnych zdsad vztahujicich se k pojmu ,,trestni
obvinéni* zakotvenému v ¢&l. 6 odst. 1 Umluvy a k pojmu , trestny &in“ obsaZzenému v ¢&l. 7
Umluvy (§ 52).

Soud v minulosti stanovil tfi kritéria (zndma téz jako tzv. ,,Engel kritéria“ pojmenovand podle
stejnojmenné kauzy pro posouzeni, zda-li se jednd o ,.trestni obvinéni* ve smyslu ¢l. 6 odst. 1
Umluvy. Tzv. Engel kritéria jsou nasledujici: 1) klasifikace deliktu ve vnitrostatnim pravu; 2)
povaha deliktu; a 3) povaha a pfisnost sankce, kterd za protipravni jednani hrozi (Engel a dalsi
proti Nizozemi, § 82). Druhé a tfeti kritérium jsou alternativni, a tudiZ nemusi byt nutné
splnéna kumulativné. To ale nevylucuje kumulativni aplikaci druhého a tietiho kritéria, pokud
samostatnd analyza kazdého z nich neumoznuje dospét k jednoznacnému zdvéru, zda-li se
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jednd o ,,trestni obvinéni* ¢i nikoliv (§ 53).

Poté velky senat pfistoupil k aplikaci téchto tii kritérii na projedndvanou véc. Pokud jde
o klasifikaci deliktu, dotéeny delikt (,,drobny piestupek proti vefejnému poradku*) byl

v § 158 zdkona o spravnich piestupcich charakterizovan jako delikt ,,spravni® (§ 54).
Pii posuzovani povahy deliktu, velky sendt zminil ndsledujici faktory: 1) ucelem zakona
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o spravnich prestupcich je ochrana lidské diistojnosti a vefejného potdadku, cozZ jsou hodnoty,
které jsou obvykle chranény trestnim pravem; 2) skutecnost, Ze dotCeny delikt byl oznacen
jako ,,drobny* prestupek, sama o sob&é nevylucuje klasifikaci tohoto deliktu jako ,,trestniho*
v autonomnim vyznamu Umluvy, nebot’ nic v Umluvé nenaznaluje, Ze by trestni povaha
deliktu nutné vyZadovala uritou miru zdvaznosti; a 3) hlavnim tucelem dotCeného deliktu
bylo potrestani a odstraseni, coZ jsou charakteristické rysy trestnich sankci (§ 55).

Pokud jde o povahu a pfisnost sankce za porusSeni § 158 zdkona o spravnich pfestupcich,
velky senat zdlraznil, ze v piipad¢, kdy je sankci zbaveni osobni svobody (jako v piipadé
stéZovatele), existuje presumpce, ze se jednd o ,trestni” sankci. Tato presumpce muZe byt
vyvridcena pouze vyjimecné¢ a jen tehdy, kdyZz zbaveni osobni svobody vzhledem k jeji
povaze, délce trvani a zpusobu vykondni nelze povaZovat za ,,zjevné k tjm¢e stéZovatele™
(appreciably detrimental). V projedndvaném piipad¢ vSak tyto vyjimecné okolnosti nenastaly.

Na zdklad¢ vySe uvedenych skuteCnosti se velky sendt ztotoznil se zdvéry sedmiclenného
sendtu a konstatoval, Zze vzhledem k povaze dotCeného deliktu a zdvaZnosti sankce spadd
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stéZovatelovo obvinéni pod rozsah ,,trestniho fizeni* ve smyslu ¢l. 4 Protokolu ¢. 7.

B) Byly delikty, za které byl stéZovatel stihan, stejné (idem)? (§ 58-97)

Poté velky sendt pfistoupil k posouzeni otazky, zda-li se alesponl jeden z bodli obZaloby opiral
o trestny €in, jenZ byl v podstatnych prvcich podobny (essentially similar) spravnimu deliktu,
za ktery byl stéZovatel odsouzen. Sedmiclenny sendt dospél k zavéru, Ze body obZaloby
opirajici se o § 318 a 319 trestniho zdkona (urdZka a vyhroZovani vetejnému Ciniteli) se tykaly
samostatnych skutkd, které se uddly az poté, co stéZovatel spachal ,,drobny piestupek proti
vefejnému poradku®. Bod obzaloby opirajici § 213 odst. 2 pism. b) trestniho zdkona se ale
tykal stejnych skutkil, které vedly k jeho odsouzeni podle § 158 zdkona o spravnich
piestupcich. Vzhledem k tomu, Ze skutkové podstaty zakotvené v § 158 zdkona o spravnich
piestupcich (,,drobny pfestupek proti vefejnému potradku) a v § 213 odst. 2 pism. b) trestniho
zékona (,,hrubé poruseni vetfejného potradku‘) maji stejné podstatné prvky — konkrétné
poruseni vetejného porddku — sendt konstatoval, Ze stéZovatel byl stihan za trestny Cin, za
ktery jiz byl dfive odsouzen (§ 59).

Velky sendt pfiznal, Ze judikatura Soudu ohledné definice prvku idem je vnitin€ rozporna
a identifikoval tfi zdkladni linie judikatury. Prvni linie judikatury (blize viz § 71) se opirad
o rozsudek ve véci Gradinger a za kritérium pro stanoveni prvku idem povaZuje ,,totoZnost
skutku* (same conduct, m?me comportement, idem factum). Druhd linie judikatury (blize
viz § 72) se opird o rozsudek ve véci Oliveira, za rozhodné kritérium povaZuje rovnéz
»totoznost skutku®, ale pfipousti, Ze jeden a tentyz skutek mlze napliovat znaky skutkovych
podstat vice trestnych ¢inti (concours idéal d'infractions) a Ze za né¢ muZe byt pachatel
potrestan v ruznych fizenich pfed riiznymi orgéany.

Tteti linie judikatury (bliZe viz § 73) se opird o rozsudek ve véci Franz Fischer a klade diraz
na ,,podstatné prvky* (essential elements, éléments essentiels) obou trestnych ¢int. Treti
pfistup modifikuje druhy pfistup v tom, Ze upfesiiuje, Ze znaky skutkovych podstat trestnych
¢inl naplnénych timtéZ jednanim nemohou byt pouze nomindln¢ odlisné. Velky senat déle
konstatoval, Ze tfeti pfistup se postupem casu v judikatufe Soudu prosadil jako dominantni,
a na podporu tohoto tvrzeni citoval fadu rozhodnuti z posledni doby (§ 74-77).

Velky senat nasledné konstatoval, Ze vnitini rozpornost judikatury Soudu ohroZuje pravni
jistotu, piedvidatelnost prava a zdsadu rovnosti pfed zdkonem, a proto se rozhodl vyklad
prvku idem sjednotit. Po prostudovdni obdobnych udprav v jinych mezindrodnépravnich
instrumentech (§ 79) dospél velky sendt dospél k zavéru, Ze €l. 4 Protokolu ¢. 7 zakazuje
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stthdni pro druhy ,trestny ¢in“, pokud je tento druhy trestny €in zaloZen na totoZném i
v podstatnych rysech totoZzném skutku (§ 82).

Velky senat rovnéz objasnil, Ze klicovym okamzikem, kdy se aktivuje ¢l. 4 Protokolu ¢. 7,
je zahdjeni nového (druhého) trestniho stthani v piipad¢, kdy predchozi osvobozujici ¢i
odsuzujici rozsudek nabyl ucinkil res iudicata. Popisy skutkového stavu v obou fizenich
piedstavuji vhodny odrazovy mustek pro posouzeni otdzky, zda jsou skutky v obou fizenich
totozné (resp. jsou totozné alespont v podstatnych rysech), a to bez ohledu na piipadné
odlisSnosti v pravni kvalifikaci tohoto skutku v obou fizenich (§ 83). TotoZnost skutku je ddna
tehdy, kdyZ se konkrétni skutkové okolnosti tykaji t€hoz obZalovaného a jsou neoddélitelné
spjaty v Case a misté (§ 84).

Pti aplikaci testu idem factum na projednavany ptipad (§ 85-97 rozsudku) velky sendt nejprve
posoudil skutkovy zdklad a porovnal skutkové podstaty obou fizeni. Pokud je o trestni stihani
podle § 318 a 319 trestniho zdkona, jednalo se podle velkého sendtu o skutky v jiném cCase
a jiném misté, a proto se nejednalo o idem. V piipad¢ bodu obzaloby zaloZeném na § 213
trestniho zdkona vSak jiZ naplnéni prvku idem shledal. Odsouzeni za spravni delikt bylo
zaloZeno na skutku spocivajicim v urdZeni policistti (sleCny Y. a kapitdna S.) a odstreni
druhého z jmenovanych. TotoZny skutek predstavoval hlavni prvek obzaloby podle § 213
trestniho zdkona spocivajici v urdzeni policistli, vyhrozovani nasilim kapitdanu S. a kladeni
odporu kapitanu S. Skutky v obou fizenich se liSily pouze v jednom prvku — vyhroZovani
ndsilim, které nebylo zminéno v prvnim (,,spravnim*) fizeni.

Z toho velky senat dovodil, Ze skutky v obou fizenich byly pro ucely ¢l. 4 Protokolu €. 7
v podstatnych rysech totozné. Velky sendt rovnéz zamitl argument vlady, zZe skutky se liSily
v zévaznosti hroziciho trestu, nebot’ pro posouzeni totoZnosti ,trestného Cinu® je jedinym
kritériem totoZnost skutku (§ 97).

C) Slo o dvé& ¥izeni (bis)? (§ 98-119)

Sedmiclenny sendt ohledné prvku bis dospél k zavéru, Ze ¢l. 4 Protokolu ¢. 7 zakazuje nejen
pravo nebyt trestdn dvakrit za tentyZ trestny Cin, ale rovnéZ prdvo nebyt stthdn dvakrat
za tentyz trestny Cin. Z tohoto diivodu je argument vlady, Ze stézovatel byl nakonec ohledné
bodu obZzaloby opirajiciho se o § 213 trestniho zdkona zprostén viny, irelevantni.

Velky sendt svoji argumentaci k prvku bis rozd¢lil do tif podotazek: 1) zda-li v projednavané
véci existoval ,konecny* rozsudek (§ 107-109); 2) zda-li osvobozeni stéZovatele brani
aplikaci ¢l. 4 Protokolu ¢. 7 (§ 110-111); a 3) zda-li jeho osvobozeni zbavilo stéZovatele
postaveni obéti (§ 112-119).

K prvni podotizce velky senit podotkl, Ze ucelem ¢l. 4 Protokolu ¢. 7 je zamezit
opakovanému trestnimu fizeni, které jiZ bylo jednou skonceno ,.kone¢nym* rozsudkem.
Kone¢nym rozsudkem se pfitom rozumi rozsudek, ktery nabyl uc¢ink res iudicata, tj. pokud
jsou vycerpany vSechny fddné opravné prostfedky nebo marné uplynula lhlta pro jejich
podéani. Dostupnost mimotddnych opravnych prosttedkii tudiZ nic neméni na tom, Ze jiz
existuje ,.konecny* rozsudek. V projedndvaném piipad€ je tak jednoznacné, Ze spravni
rozsudek ze dne 4. 1. 2002 byl ,,kone¢nym* rozsudkem v autonomnim vyznamu, ktery tomuto
pojmu piikladd Umluva.

U druhé podotazky velky senét zdlraznil, Ze ¢l. 4 Protokolu €. 7 zni ,,nikdo nemutzZe byt stihan
nebo potrestan®, a tudiz obsahuje tfi samostatné zdruky: 1) nebyt trestn¢ stthdn, 2) nebyt
obzalovan, a 3) nebyt odsouzen za tentyz trestny Cin. Z tohoto divodu velky senét shledal
namitku vlady, Ze stéZovatel byl nakonec zproStén viny ohledné poruseni § 213 trestniho
zakona, nedivodnou.
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Ve tfeti podotdzce se velky sendt musel vypofddat se svou prejudikaturou, a to zejména
ve vécech Zigarella a Falkner. Velky sendt nakonec akceptoval, Ze pokud vnitrostatni organy
sice zahdji dvé fizeni, nicmén¢ posléze uznaji poruseni zdsady ne bis in idem a poskytnou
dostate¢nou nédpravu (napiiklad ukoncenim ¢i anulovanim druhého fizeni a jeho dusledki),
st€Zovatel ztraci status ,,0béti“. V opacném piipad¢ by totiZ na vnitrostdtni drovni nebylo
mozné napravit tvrzené poruseni Cl. 4 Protokolu €. 7 a princip subsidiarity by ztratil smysl.
V projedndavané véci vSak ruské soudy nikde explicitné neuvedly, Ze v piipadé st€Zovatele
doslo k poruSeni zdsady ne bis in idem, a tudiZ stéZovatel postaveni ,,0béti* poruseni ¢l. 4
Protokolu €. 7 neztratil.

D) Shrnuti (§ 120-122)

Velky senat tedy dospél k zavéru, Ze stéZovatel byl odsouzen za ,,drobny prestupek proti
vefejnému potfadku“ ve spradvnim fizeni, které je nutné povazovat za ,trestni fizeni*
v autonomnim vyznamu, ktery tomuto pojmu pfiklddd Umluva. Poté, co se odsouzeni
stézovatele za tento delikt stalo ,,kone¢nym®, byl stéZovatel obZalovan ze spachani nékolika
trestnych ¢ind. VétSina téchto trestnych ¢intl (§ 318 a § 319 trestniho zdkona) se tykala
stézovatelova jednani v jiném Case a na jiném misté. Nicméné obzaloba ze spachani trestného
¢inu ,hrubého poruseni vetejného poradku* se tykala stejného skutku jako piedchozi
odsouzeni za ,,drobny pfestupek proti vefejnému potradku* a rovné€Z zahrnovala v podstaté
totoznd skutkova zjisténi (§ 120 rozsudku).

Na zdklad¢ téchto skuteCnosti velky sendt konstatoval, Ze trestni fizeni zahdjené proti
stéZovateli podle § 213 odst. 2 pism. b) trestniho zdkona se tykalo (v podstatnych rysech)
totoZzného trestného Cinu, za ktery jiz byl stéZovatel konecnym rozsudkem odsouzen podle
§ 158 zdkona o spravnich ptestupcich. Doslo tedy k poruseni ¢l. 4 Protokolu €. 7.

Vynatek z judikatu:

A. Whether the first sanction was criminal in nature

52. The Court reiterates that the legal characterisation of the procedure under national law
cannot be the sole criterion of relevance for the applicability of the principle of non bis in
idem under Article 4 § 1 of Protocol No. 7. Otherwise, the application of this provision would
be left to the discretion of the Contracting States to a degree that might lead to results
incompatible with the object and purpose of the Convention (see, most recently, Storbraten v.
Norway (dec.), no. 12277/04, 1 February 2007, with further references). The notion of “penal
procedure” in the text of Article 4 of Protocol No. 7 must be interpreted in the light of the
general principles concerning the corresponding words “criminal charge” and “penalty” in
Articles 6 and 7 of the Convention respectively (see Haarvig v. Norway (dec.), no. 11187/05,
11 December 2007; Rosenquist v. Sweden (dec.), no. 60619/00, 14 September 2004;
Manasson v. Sweden (dec.), no. 41265/98, 8 April 2003; Goktan v. France, no. 33402/96, §
48, ECHR 2002-V; Malige v. France, 23 September 1998, § 35, Reports 1998-VII; and
Nilsson v. Sweden (dec.), no. 73661/01, ECHR 2005-XI1I).

53. The Court’s established case-law sets out three criteria, commonly known as the “Engel
criteria” (see Engel and Others, cited above), to be considered in determining whether or not
there was a “criminal charge”. The first criterion is the legal classification of the offence
under national law, the second is the very nature of the offence and the third is the degree of
severity of the penalty that the person concerned risks incurring. The second and third criteria
are alternative and not necessarily cumulative. This, however, does not exclude a cumulative
approach where separate analysis of each criterion does not make it possible to reach a clear
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conclusion as to the existence of a criminal charge (see, as recent authorities, Jussila v.
Finland [GC], no. 73053/01, §§ 30-31, ECHR 2006-X1V, and Ezeh and Connors v. the United
Kingdom [GC], nos. 39665/98 and 40086/98, §§ 82-86, ECHR 2003-X).

54. In the domestic legal classification the offence of “minor disorderly acts” under Article
158 of the Code of Administrative Offences was characterised as an “administrative” one.
Nevertheless, the Court reiterates that it has previously found that the sphere defined in the
Russian and other similar legal systems as “administrative” embraces certain offences that
have a criminal connotation but are too trivial to be governed by criminal law and procedure
(see Menesheva v. Russia, no. 59261/00, § 96, ECHR 2006-1II; Galstyan v. Armenia, no.
26986/03, § 57, 15 November 2007; and Ziliberberg v. Moldova, no. 61821/00, §§ 32-35, 1
February 2005).

55. By its nature, the inclusion of the offence of “minor disorderly acts” in the Code of
Administrative Offences served to guarantee the protection of human dignity and public
order, values and interests which normally fall within the sphere of protection of criminal law.
The corresponding provision of the Code was directed towards all citizens rather than towards
a group possessing a special status. The reference to the “minor” nature of the acts does not,
in itself, exclude its classification as “criminal” in the autonomous sense of the Convention, as
there is nothing in the Convention to suggest that the criminal nature of an offence, within the
meaning of the Engel criteria, necessarily requires a certain degree of seriousness (see Ezeh
and Connors, cited above, § 104). Finally, the Court considers that the primary aims in
establishing the offence in question were punishment and deterrence, which are recognised as
characteristic features of criminal penalties (ibid., §§ 102 and 105).

56. As to the degree of severity of the measure, it is determined by reference to the maximum
potential penalty for which the relevant law provides. The actual penalty imposed is relevant
to the determination but it cannot diminish the importance of what was initially at stake (ibid.,
§ 120). The Court observes that Article 158 of the Code of Administrative Offences provided
for fifteen days’ imprisonment as the maximum penalty and that the applicant was eventually
sentenced to serve three days’ deprivation of liberty. As the Court has confirmed on many
occasions, in a society subscribing to the rule of law, where the penalty liable to be and
actually imposed on an applicant involves the loss of liberty, there is a presumption that the
charges against the applicant are “criminal”, a presumption which can be rebutted entirely
exceptionally, and only if the deprivation of liberty cannot be considered ‘“appreciably
detrimental” given their nature, duration or manner of execution (see Engel and Others, § 82,
and Ezeh and Connors, § 126, both cited above). In the present case the Court does not
discern any such exceptional circumstances.

57. In the light of the above considerations the Court concludes, as did the Chamber, that the
nature of the offence of “minor disorderly acts”, together with the severity of the penalty,
were such as to bring the applicant’s conviction on 4 January 2002 within the ambit of “penal
procedure” for the purposes of Article 4 of Protocol No. 7.

B. Whether the offences for which the applicant was prosecuted were the same (idem)
(a) Summary of the existing approaches

70. The body of case-law that has been accumulated throughout the history of application of
Article 4 of Protocol No. 7 by the Court demonstrates the existence of several approaches to
the question whether the offences for which an applicant was prosecuted were the same.

59



71. The first approach, which focuses on the “same conduct” on the applicant’s part
irrespective of the classification in law given to that conduct (idem factum), is exemplified in
the Gradinger judgment. In that case Mr Gradinger had been criminally convicted of causing
death by negligence and also fined in administrative proceedings for driving under the
influence of alcohol. The Court found that although the designation, nature and purpose of the
two offences were different, there had been a breach of Article 4 of Protocol No. 7 in so far as
both decisions had been based on the same conduct by the applicant (see Gradinger, cited
above, § 55).

72. The second approach also proceeds from the premise that the conduct by the defendant
which gave rise to prosecution is the same, but posits that the same conduct may constitute
several offences (concours idéal d’infractions) which may be tried in separate proceedings.
That approach was developed by the Court in the case of Oliveira (cited above), in which the
applicant had been convicted first of failing to control her vehicle and subsequently of
negligently causing physical injury. Her car had veered onto the other side of the road, hitting
one car and then colliding with a second, whose driver had sustained serious injuries. The
Court found that the facts of the case were a typical example of a single act constituting
various offences, whereas Article 4 of Protocol No. 7 only prohibited people from being tried
twice for the same offence. In the Court’s view, although it would have been more consistent
with the principle of the proper administration of justice if the sentence in respect of both
offences had been passed by the same court in a single set of proceedings, the fact that two
sets of proceedings were at issue in the case in question was not decisive. The fact that
separate offences, even where they were all part of a single criminal act, were tried by
different courts did not give rise to a breach of Article 4 of Protocol No. 7, especially where
the penalties were not cumulative (see Oliveira, cited above, §§ 25-29). In the subsequent case
of Goktan the Court also held that there had been no violation of Article 4 of Protocol No. 7
because the same criminal conduct of which the applicant had been convicted constituted two
separate offences: a crime of dealing in illegally imported drugs and a customs offence of
failing to pay the customs fine (see Goktan, cited above, § 50). This approach was also
employed in the cases of Gauthier v. France ((dec.), no. 61178/00, 24 June 2003) and Ongiin
v. Turkey ((dec.), no. 15737/02, 10 October 2006).

73. The third approach puts the emphasis on the “essential elements” of the two offences. In
Franz Fischer v. Austria (no. 37950/97, 29 May 2001), the Court confirmed that Article 4 of
Protocol No. 7 tolerated prosecution for several offences arising out of a single criminal act
(concours idéal d’infractions). However, since it would be incompatible with this provision if
an applicant could be tried or punished again for offences which were merely “nominally
different”, the Court held that it should additionally examine whether or not such offences had
the same “essential elements”. As in Mr Fischer’s case the administrative offence of drunken
driving and the crime of causing death by negligence while “allowing himself to be
intoxicated” had the same “essential elements”, the Court found a violation of Article 4 of
Protocol No. 7. It also pointed out that had the two offences for which the person concerned
was prosecuted only overlapped slightly, there would have been no reason to hold that the
defendant could not be prosecuted for each of them in turn. The same approach was followed
in the case of W.F. v. Austria (no. 38275/97, 30 May 2002) and Sailer v. Austria (no.
38237/97, 6 June 2002), both of which were based on a similar set of circumstances.

74. Since the introduction of the concept of “essential elements”, the Court has frequently
referred to it in the follow-up cases. In Manasson the “essential element” distinguishing the
taxation-law contravention from the criminal-law offence was found to be “the applicant’s
reliance on the incorrect information contained in the books when submitting his tax returns”
(see Manasson, cited above). Similarly, in Bachmaier, the Court noted that the special

60



aggravating element of drunken driving had been established only in one set of proceedings
(see Bachmaier v. Austria (dec.), no. 77413/01, 2 September 2004).

75. In a series of cases involving tax-related offences, two taxation offences were found to
differ in their criminal intent and purpose (see Rosenquist, cited above). The same two
distinctions were found to be relevant in the cases of Storbraten and Haarvig, both cited
above.

76. A different set of “essential elements” featured in the Court’s analysis in two Austrian
cases. In Hauser-Sporn it held that the offence of abandoning a victim and the offence of
failing to inform the police about an accident differed in their criminal intent and also
concerned different acts and omissions (see Hauser-Sporn v. Austria, no. 37301/03, §§ 43-46,
7 December 2006). In Schutte the “essential element” of one offence was the use of
dangerous threat or force as a means of resisting the exercise of official authority, whereas the
other concerned a simple omission in the context of road safety, namely the failure to stop at
the request of the police (see Schutte, cited above, § 42).

77. Finally, in its most recent decision on the subject the Court determined that the two
offences in question had different “essential elements” in that they were distinguishable in
terms of their gravity and consequences, the social value being protected and the criminal
intent (see Garretta v. France (dec.), no. 2529/04, 4 March 2008).

(b) Harmonisation of the approach to be taken

78. The Court considers that the existence of a variety of approaches to ascertain whether the
offence for which an applicant has been prosecuted is indeed the same as the one of which he
or she was already finally convicted or acquitted engenders legal uncertainty incompatible
with a fundamental right, namely the right not to be prosecuted twice for the same offence. It
is against this background that the Court is now called upon to provide a harmonised
interpretation of the notion of the “same offence” — the idem element of the non bis in idem
principle — for the purposes of Article 4 of Protocol No. 7. While it is in the interests of legal
certainty, foreseeability and equality before the law that the Court should not depart, without
good reason, from precedents laid down in previous cases, a failure by the Court to maintain a
dynamic and evolutive approach would risk rendering it a bar to reform or improvement (see
Vilho Eskelinen and Others v. Finland [GC], no. 63235/00, § 56, ECHR 2007-1I).

79. An analysis of the international instruments incorporating the non bis in idem principle in
one or another form reveals the variety of terms in which it is couched. Thus, Article 4 of
Protocol No. 7 to the Convention, Article 14 § 7 of the United Nations Covenant on Civil and
Political Rights and Article 50 of the Charter of Fundamental Rights of the European Union
refer to the “[same] offence” (“[méme] infraction), the American Convention on Human
Rights speaks of the “same cause” (“mémes faits”), the Convention Implementing the
Schengen Agreement prohibits prosecution for the “same acts” (“mémes faits”), and the
Statute of the International Criminal Court employs the term “[same] conduct” (“[mémes]
actes constitutifs”) . The difference between the terms “same acts” or “same cause” (“mémes
faits”) on the one hand and the term “[same] offence” (“[méme] infraction”) on the other was
held by the Court of Justice of the European Union and the Inter-American Court of Human
Rights to be an important element in favour of adopting the approach based strictly on the
identity of the material acts and rejecting the legal classification of such acts as irrelevant. In
so finding, both tribunals emphasised that such an approach would favour the perpetrator,
who would know that, once he had been found guilty and served his sentence or had been
acquitted, he need not fear further prosecution for the same act (see paragraphs 37 and 40
above).
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80. The Court considers that the use of the word “offence” in the text of Article 4 of Protocol
No. 7 cannot justify adhering to a more restrictive approach. It reiterates that the Convention
must be interpreted and applied in a manner which renders its rights practical and effective,
not theoretical and illusory. It is a living instrument which must be interpreted in the light of
present-day conditions (see, among other authorities, Tyrer v. the United Kingdom, 25 April
1978, § 31, Series A no. 26, and Christine Goodwin v. the United Kingdom [GC], no.
28957/95, § 75, ECHR 2002-VI). The provisions of an international treaty such as the
Convention must be construed in the light of their object and purpose and also in accordance
with the principle of effectiveness (see Mamatkulov and Askarov v. Turkey [GC], nos.
46827/99 and 46951/99, § 123, ECHR 2005-I).

81. The Court further notes that the approach which emphasises the legal characterisation of
the two offences is too restrictive on the rights of the individual, for if the Court limits itself to
finding that the person was prosecuted for offences having a different legal classification it
risks undermining the guarantee enshrined in Article 4 of Protocol No. 7 rather than rendering
it practical and effective as required by the Convention (compare Franz Fischer, cited above,
§ 25).

82. Accordingly, the Court takes the view that Article 4 of Protocol No. 7 must be understood
as prohibiting the prosecution or trial of a second “offence” in so far as it arises from identical
facts or facts which are substantially the same.

83. The guarantee enshrined in Article 4 of Protocol No. 7 becomes relevant on
commencement of a new prosecution, where a prior acquittal or conviction has already
acquired the force of res judicata. At this juncture the available material will necessarily
comprise the decision by which the first “penal procedure” was concluded and the list of
charges levelled against the applicant in the new proceedings. Normally, these documents
would contain a statement of facts concerning both the offence for which the applicant has
already been tried and the offence of which he or she stands accused. In the Court’s view,
such statements of fact are an appropriate starting-point for its determination of the issue
whether the facts in both proceedings were identical or substantially the same. The Court
emphasises that it is irrelevant which parts of the new charges are eventually upheld or
dismissed in the subsequent proceedings, because Article 4 of Protocol No. 7 contains a
safeguard against being tried or being liable to be tried again in new proceedings rather than a
prohibition on a second conviction or acquittal (compare paragraph 110 below).

84. The Court’s inquiry should therefore focus on those facts which constitute a set of
concrete factual circumstances involving the same defendant and inextricably linked together
in time and space, the existence of which must be demonstrated in order to secure a
conviction or institute criminal proceedings.

(c) Application of this approach to the present case

85. The Court will begin its analysis of the circumstances in the instant case by reviewing the
sequence of events that occurred on 4 January 2002 and the charges brought against the
applicant.

86. Early in the morning the applicant’s girlfriend was discovered within the military
compound and they were both taken to police station no. 9 in order to furnish explanations.
No proceedings were brought in respect of the applicant’s girlfriend’s unlawful entry into the
compound.

87. Once at the police station, the applicant began to shout at Ms Y. and Captain S. and
pushed the latter. He then attempted to leave but was stopped and handcuffed. The police
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officers decided that the applicant’s insolent behaviour amounted to an administrative
offence.

88. The applicant was then taken to the office of Major K., who started drafting a report on
the administrative offence. Captain S. and another officer were also present. The applicant
continued to behave improperly and swore at Major K.

89. After the report had been completed, the policemen put the applicant in a car to take him
to the Gribanovskiy district police station. En route the applicant continued to swear at Major
K. — who was riding in the same car — and threatened to kill him.

90. As regards the proceedings brought against the applicant, the Court observes, firstly, that
on 4 January 2002 the District Court convicted the applicant of an offence of “minor
disorderly acts” under Article 158 of the Code of Administrative Offences. Although the
District Court’s judgment contained only one sentence relevant to the establishment of the
facts and did not mention any evidence, it may be reasonably assumed that it was based on the
administrative offence report which had been compiled by the police and submitted to the
District Court (see paragraph 15 above). It transpires that the applicant was found guilty in the
administrative proceedings of swearing at police employees and breaching public order
shortly after his arrival at police station no. 9.

91. In the subsequent criminal proceedings the applicant was indicted on three charges in
relation to the events of 4 January 2002 (see the charge sheet cited in paragraph 21 above).
Firstly, he was charged with “disorderly acts” under Article 213 of the Criminal Code for
swearing at Ms Y. and Captain S. and breaching public order in the immediate aftermath of
his arrival at police station no. 9. Secondly, he was charged with insulting a public official
under Article 319 of the Criminal Code for swearing at Major K. in his office while the latter
was drafting the administrative offence report. Thirdly, he was charged with threatening
violence against a public official under Article 318 of the Criminal Code for threatening to
kill Major K. when en route to the Gribanovskiy district police station.

92. This recapitulation of the events and charges demonstrates that in the first episode the
applicant swore at Ms Y. and Captain S. on the premises of the passport office, whereas in the
second and third episodes he insulted Major K., first in his office and then in the car, and
threatened him with violence. Hence, there was no temporal or spatial unity between the three
episodes. It follows that although in essence the applicant’s conduct was substantially similar
during the entire day of 4 January 2002 — in that he continued to be verbally abusive towards
various officials — it was not a continuous act but rather different manifestations of the same
conduct shown on a number of distinct occasions (compare Raninen, cited above).

93. As to the second and third episodes involving Major K., the charges against the applicant
were raised for the first and only time in the criminal proceedings. It cannot therefore be said
that he was tried again for an offence of which he had already been finally acquitted or
convicted. Accordingly, no issue arises under Article 4 of Protocol No. 7 in respect of his
prosecution under Articles 319 and 318 of the Criminal Code.

94. The situation is, however, different with regard to the disorderly conduct in respect of
which the applicant was first convicted in the administrative proceedings under Article 158 of
the Code of Administrative Offences and subsequently prosecuted under Article 213 of the
Criminal Code. Since the same conduct on the part of the same defendant and within the same
time frame is at issue, the Court is required to verify whether the facts of the offence of which
the applicant was convicted and those of the offence with which he was charged were
identical or substantially the same.
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95. The definition of the offence of “minor disorderly acts” under Article 158 referred to three
types of prohibited conduct: “utterance of obscenities in public”’, “offensive behaviour
towards others” and “other acts that breach public order”. Each of these elements was in itself
sufficient for a finding of guilt. Of these, the District Court took account of two elements:
uttering obscenities and failure to respond to reprimands, which could be interpreted as a form
of ““acts that breach public order”.

96. In the ensuing criminal proceedings the applicant was charged under Article 213 § 2 (b) of
the Criminal Code. This charge required the prosecution to prove that the defendant had (a)
seriously breached public order or displayed flagrant disrespect towards the community; (b)
used violence or threatened the use of violence; and (c) resisted a public official. The
prosecution’s case was that the applicant had uttered obscenities at Ms Y. and Captain S. and
had also pushed the latter and threatened him with physical violence. It is not the Court’s task
to decide whether each of these elements was properly substantiated because, as it has been
noted above, a conviction in the second proceedings is not a required element in order for the
guarantee of Article 4 of Protocol No. 7 to apply, it being sufficient for the applicant to have
been liable to be tried and/or to have actually been tried on these charges.

97. The facts that gave rise to the administrative charge against the applicant related to a
breach of public order in the form of swearing at the police officials Ms Y. and Captain S. and
pushing the latter. The same facts formed the central element of the charge under Article 213
of the Criminal Code, according to which the applicant had breached public order by uttering
obscenities, threatening Captain S. with violence and providing resistance to him. Thus, the
facts in the two sets of proceedings differed in only one element, namely the threat of
violence, which had not been mentioned in the first proceedings. Accordingly, the Court finds
that the criminal charge under Article 213 § 2 (b) embraced the facts of the offence under
Article 158 of the Code of Administrative Offences in their entirety and that, conversely, the
offence of “minor disorderly acts” did not contain any elements not contained in the offence
of “disorderly acts”. The facts of the two offences must therefore be regarded as substantially
the same for the purposes of Article 4 of Protocol No. 7. As the Court has emphasised above,
the facts of the two offences serve as its sole point of comparison, and the Government’s
argument that they were distinct on account of the seriousness of the penalty they entailed is
therefore of no relevance for its inquiry.

C. Whether there was a duplication of proceedings (bis)
(a) Whether there was a ‘“final” decision

107. The Court reiterates that the aim of Article 4 of Protocol No. 7 is to prohibit the
repetition of criminal proceedings that have been concluded by a “final” decision (see Franz
Fischer, cited above, § 22, and Gradinger, cited above, § 53). According to the Explanatory
Report to Protocol No. 7, which itself refers back to the European Convention on the
International Validity of Criminal Judgments, a “decision is final ‘if, according to the
traditional expression, it has acquired the force of res judicata. This is the case when it is
irrevocable, that is to say when no further ordinary remedies are available or when the parties
have exhausted such remedies or have permitted the time-limit to expire without availing
themselves of them’”. This approach is well entrenched in the Court’s case-law (see, for
example, Nikitin v. Russia, no. 50178/99, § 37, ECHR 2004-VIII, and Horciag v. Romania
(dec.), no. 70982/01, 15 March 2005).

108. Decisions against which an ordinary appeal lies are excluded from the scope of the
guarantee contained in Article 4 of Protocol No. 7 as long as the time-limit for lodging such
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an appeal has not expired. On the other hand, extraordinary remedies such as a request for the
reopening of the proceedings or an application for extension of the expired time-limit are not
taken into account for the purposes of determining whether the proceedings have reached a
final conclusion (see Nikitin, cited above, § 39). Although these remedies represent a
continuation of the first set of proceedings, the “final” nature of the decision does not depend
on their being used. It is important to point out that Article 4 of Protocol No. 7 does not
preclude the reopening of the proceedings, as stated clearly by the second paragraph of Article
4.

109. In the instant case the administrative judgment of 4 January 2002 was printed on a
standard form which indicated that no appeal lay against it and that it took immediate effect
(see paragraph 19 above). However, even assuming that it was amenable to an appeal within
ten days of its delivery as the Government claimed, it acquired the force of res judicata after
the expiry of that time-limit. No further ordinary remedies were available to the parties. The
administrative judgment was therefore “final” within the autonomous meaning of the
Convention term by 15 January 2002, while the criminal proceedings began on 23 January
2002.

(b) Whether the applicant’s acquittal prevents application of the guarantees of Article 4
of Protocol No. 7

110. Like the Chamber, the Court reiterates that Article 4 of Protocol No. 7 is not confined to
the right not to be punished twice but extends to the right not to be prosecuted or tried twice
(see Franz Fischer, cited above, § 29). Were this not the case, it would not have been
necessary to add the word “punished” to the word “tried” since this would be mere
duplication. Article 4 of Protocol No. 7 applies even where the individual has merely been
prosecuted in proceedings that have not resulted in a conviction. The Court reiterates that
Article 4 of Protocol No. 7 contains three distinct guarantees and provides that no one shall be
(1) liable to be tried, (ii) tried or (iii) punished for the same offence (see Nikitin, cited above, §
36).

111. The applicant in the present case was finally convicted of minor disorderly acts and
served the penalty imposed on him. He was afterwards charged with disorderly acts and
remanded in custody. The proceedings continued for more than ten months, during which
time the applicant had to participate in the investigation and stand trial. Accordingly, the fact
that he was eventually acquitted of that charge has no bearing on his claim that he was
prosecuted and tried on that charge for a second time. For that reason the Grand Chamber,
like the Chamber, finds without merit the Government’s contention that there had been no
repetition of the proceedings because the applicant had eventually been acquitted of the
charge under Article 213 § 2 of the Criminal Code.

(c) Whether the acquittal deprived the applicant of his victim status

112. Finally, the Court will examine the Government’s alternative argument that the
applicant’s acquittal of the charge under Article 213 § 2 of the Criminal Code had deprived
him of his status as a “victim” of the alleged violation of Article 4 of Protocol No. 7.

113. The Court notes that it has previously found that the way in which the domestic
authorities dealt with the two sets of proceedings may be relevant for determination of the
applicant’s status as a “victim” of the alleged violation of Article 4 of Protocol No. 7 in
accordance with the consistent criteria established in its case-law. Thus, in the Zigarella case
(cited above) the domestic authorities conducted two sets of proceedings against the applicant
concurrently. Following delivery of a “final” judgment in the first proceedings, the second
proceedings were terminated on the ground that their conduct was in breach of the non bis in
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idem principle. The Court accepted that the authorities had explicitly acknowledged a
violation and, by discontinuing the second set of proceedings, had offered adequate redress.
The applicant therefore lost his status as a “victim” of the alleged violation of Article 4 of
Protocol No. 7.

114. The Court elaborated on this approach in the Falkner case, in which it found that it must
be possible for the national authorities to remedy situations such as the one obtaining in that
case, in which the first proceedings had been conducted by an administrative authority lacking
jurisdiction in the matter. As the authority had subsequently acknowledged its error,
discontinued the proceedings and reimbursed the fine, the applicant could no longer claim to
be affected by the outcome of those proceedings (see Falkner v. Austria (dec.), no. 6072/02,
30 September 2004).

115. The Court therefore accepts that in cases where the domestic authorities institute two sets
of proceedings but later acknowledge a violation of the non bis in idem principle and offer
appropriate redress by way, for instance, of terminating or annulling the second set of
proceedings and effacing its effects, the Court may regard the applicant as having lost his
status as a “victim”. Were it otherwise it would be impossible for the national authorities to
remedy alleged violations of Article 4 of Protocol No. 7 at the domestic level and the concept
of subsidiarity would lose much of its usefulness.

116. Turning to the facts of the present case, the Court finds no indication that the Russian
authorities at any point in the proceedings acknowledged a breach of the non bis in idem
principle. The applicant’s acquittal under Article 213 § 2 of the Criminal Code was not based
on the fact that he had been tried for the same actions under the Code of Administrative
Offences. The reference to the administrative proceedings of 4 January 2002 in the text of the
judgment of 2 December 2002 was merely a statement that those proceedings had taken place.
On the other hand, it emerges clearly from the text of the judgment that the District Court had
examined the evidence against the applicant and found that it failed to meet the criminal
standard of proof. Accordingly, his acquittal was founded on a substantive rather than a
procedural ground.

117. The failure of the domestic court to acknowledge a breach of the non bis in idem
principle distinguishes the instant case from the S¢iukina case (cited above), where the
Supreme Court of Lithuania had expressly acknowledged a violation of this principle by
reference to the provisions of the Lithuanian Constitution and Code of Criminal Procedure.

118. In the Russian legal system, however, the prohibition on repetition of proceedings is
restricted to the criminal justice sphere. Under the Code of Criminal Procedure, a previous
conviction for an essentially similar administrative offence does not constitute a ground for
discontinuing the criminal proceedings (see paragraph 27 above). Similarly, the Russian
Constitution only protects an individual against a second conviction for the same “crime” (see
paragraph 26 above). Hence, unlike in the S&iukina case, the Russian courts do not have at
their disposal legal provisions which would allow them to avoid a repetition of proceedings in
a situation where the defendant is on trial for an offence of which he or she has already been
finally convicted or acquitted under the Code of Administrative Offences.

119. In the light of the above considerations, the Court finds that the applicant’s acquittal of
the charge under Article 213 § 2 of the Criminal Code did not deprive him of his status as a
“victim” of the alleged violation of Article 4 of Protocol No. 7.
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D. Summary of findings and conclusion

120. The Court has found above that the applicant was convicted of “minor disorderly acts” in
administrative proceedings which are to be assimilated to “penal procedure” within the
autonomous Convention meaning of this term. After his conviction became “final”, several
criminal charges were raised against him. Of those, a majority referred to the applicant’s
conduct at different times or in different locations. However, the charge of “disorderly acts”
referred to precisely the same conduct as the previous conviction of “minor disorderly acts”
and also encompassed substantially the same facts.

121. In the light of the foregoing, the Court considers that the proceedings instituted against
the applicant under Article 213 § 2 (b) of the Criminal Code concerned essentially the same
offence as that of which he had already been convicted by a final decision under Article 158
of the Code of Administrative Offences.

122. There has therefore been a violation of Article 4 of Protocol No. 7.
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Nykénen proti Finsku
rozsudek Evropského soudu pro lidska prava ze dne 20. 5. 2014,
stiznost ¢. 11828/11

Vynatek z judikatu:

7. On 28 November 2005 the tax authorities considered that the applicant had received 33,000
euros (EUR) as disguised dividends from that company during the tax year 2003. An
additional tax and a tax surcharge (veronkorotus, skatteférhojning) of EUR 1,700 were
imposed.

14. On 19 August 2008 the public prosecutor brought charges against the applicant of, inter
alia, tax fraud (veropetos, skattebedridgeri) concerning the tax year 2003. According to the
charges, the applicant was accused of tax fraud as he had under-declared his income. The
undeclared income amounted to EUR 33,000 for the tax year 2003 and, consequently, the tax
imposed in 2003 had been EUR 12,420 too low.

17. On 25 March 2010 the Helsinki Appeal Court convicted the applicant as charged and
sentenced him to 10 months in prison. It ordered the applicant to pay the tax authorities EUR
12,420 plus interest. The court found that, contrary to the opinion of the District Court, the
value-added tax was to be included in the amount of disguised dividends. The correct amount
of disguised dividends was thus EUR 33,000 and the tax evaded amounted to EUR 12,420.

28. The applicant complained under Article 4 of Protocol No. 7 to the Convention that the ne
bis in idem principle had been violated in his case. Charges had been brought about the same
acts which had been subject to taxation proceedings in which tax surcharges had been
imposed. The taxation proceedings had become final on 1 April 2009 and the criminal
proceedings on 1 September 2010.

2. The Court’s assessment

(a) Whether the first sanction was criminal in nature?

38. The Court reiterates that the legal characterisation of the procedure under national law
cannot be the sole criterion of relevance for the applicability of the principle of ne bis in idem
under Article 4 § 1 of Protocol No. 7. Otherwise, the application of this provision would be
left to the discretion of the Contracting States to a degree that might lead to results
incompatible with the object and purpose of the Convention (see for example Storbraten v.
Norway (dec.), no. 12277/04, ECHR 2007-... (extracts), with further references). The notion
of “penal procedure” in the text of Article 4 of Protocol No. 7 must be interpreted in the light
of the general principles concerning the corresponding words “criminal charge” and “penalty”
in Articles 6 and 7 of the Convention respectively (see Haarvig v. Norway (dec.), no.
11187/05, 11 December 2007; Rosenquist v. Sweden (dec.), no. 60619/00, 14 September
2004; Manasson v. Sweden (dec.), no. 41265/98, 8 April 2003; Goktan v. France, no.
33402/96, § 48, ECHR 2002-V; Malige v. France, 23 September 1998, § 35, Reports of
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Judgments and Decisions 1998-VII; and Nilsson v. Sweden (dec.), no. 73661/01, ECHR
2005-XIII).

39. The Court’s established case-law sets out three criteria, commonly known as the “Engel
criteria” (see Engel and Others v. the Netherlands, 8 June 1976, Series A no. 22), to be
considered in determining whether or not there was a “criminal charge”. The first criterion is
the legal classification of the offence under national law, the second is the very nature of the
offence and the third is the degree of severity of the penalty that the person concerned risks
incurring. The second and third criteria are alternative and not necessarily cumulative. This,
however, does not rule out a cumulative approach where separate analysis of each criterion
does not make it possible to reach a clear conclusion as to the existence of a criminal charge
(see Jussila v. Finland [GC], no. 73053/01, §§ 30-31, ECHR 2006-XIV; and Ezeh and
Connors v. the United Kingdom [GC], nos. 39665/98 and 40086/98, §§ 82-86, ECHR
2003-X).

40. The Court has taken stand on the criminal nature of tax surcharges, in the context of
Article 6 of the Convention, in the case Jussila v. Finland (cited above). In that case the Court
found that, regarding the first criterion, it was apparent that the tax surcharges were not
classified as criminal but as part of the fiscal regime. This was, however, not decisive but the
second criterion, the nature of the offence, was more important. The Court observed that the
tax surcharges were imposed by general legal provisions applying to taxpayers generally.
Further, under Finnish law, the tax surcharges were not intended as pecuniary compensation
for damage but as a punishment to deter re-offending. The surcharges were thus imposed by a
rule the purpose of which was deterrent and punitive. The Court considered that this
established the criminal nature of the offence. Regarding the third Engel criterion, the minor
nature of the penalty did not remove the matter from the scope of Article 6. Hence, Article 6
applied under its criminal head notwithstanding the minor nature of the tax surcharge (see
Jussila v. Finland [GC], cited above, §§ 37-38). Consequently, proceedings involving tax
surcharges are “criminal” also for the purpose of Article 4 of Protocol No. 7.

41. Therefore, in the present case, the Court considers that it is clear that both sets of
proceedings are to be regarded as criminal for the purposes of Article 4 of Protocol No. 7 to
the Convention. The parties also find this to be undisputed.

(b) Whether the offences for which the applicant was prosecuted were the same (idem)?

42. The Court acknowledged in the case of Sergey Zolotukhin v. Russia (see Sergey
Zolotukhin v. Russia [GC], no. 14939/03, §§ 81-84, ECHR 2009) the existence of several
approaches to the question whether the offences for which an applicant was prosecuted were
the same. The Court presented an overview of the existing three different approaches to this
question. It found that the existence of a variety of approaches engendered legal uncertainty
incompatible with the fundamental right not to be prosecuted twice for the same offence. It
was against this background that the Court provided in that case a harmonised interpretation
of the notion of the “same offence” for the purposes of Article 4 of Protocol No. 7. In the
Zolotukhin case the Court thus found that an approach which emphasised the legal
characterisation of the two offences was too restrictive on the rights of the individual. If the
Court limited itself to finding that a person was prosecuted for offences having a different
legal classification, it risked undermining the guarantee enshrined in Article 4 of Protocol No.
7 rather than rendering it practical and effective as required by the Convention. Accordingly,
the Court took the view that Article 4 of Protocol No. 7 had to be understood as prohibiting
the prosecution or trial of a second “offence” in so far as it arose from identical facts or facts
which were substantially the same. It was therefore important to focus on those facts which
constituted a set of concrete factual circumstances involving the same defendant and
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inextricably linked together in time and space, the existence of which had to be demonstrated
in order to secure a conviction or institute criminal proceedings.

43. In the present case the parties agree that both sets of proceedings arose from the same
facts. The Court agrees with the parties: both sets of proceedings arose from the same failure
by the applicant to declare income. Both sets of proceedings also concerned the same period
of time and the same amount of evaded taxes.

(c) Whether there was a final decision?

44. The Court reiterates that the aim of Article 4 of Protocol No. 7 is to prohibit the repetition
of criminal proceedings that have been concluded by a “final” decision (see Franz Fischer v.
Austria, no. 37950/97, § 22, 29 May 2001; Gradinger v. Austria, 23 October 1995, § 53,
Series A no. 328-C; and Sergey Zolotukhin v. Russia [GC], cited above, § 107). According to
the Explanatory Report to Protocol No. 7, which itself refers back to the European
Convention on the International Validity of Criminal Judgments, a “decision is final ‘if,
according to the traditional expression, it has acquired the force of res judicata. This is the
case when it is irrevocable, that is to say when no further ordinary remedies are available or
when the parties have exhausted such remedies or have permitted the time-limit to expire
without availing themselves of them’”. This approach is well entrenched in the Court’s case-
law (see, for example, Nikitin v. Russia, no. 50178/99, § 37, ECHR 2004-VIII; and Horciag v.
Romania (dec.), no. 70982/01, 15 March 2005).

45. Decisions against which an ordinary appeal lies are excluded from the scope of the
guarantee contained in Article 4 of Protocol No. 7 as long as the time-limit for lodging such
an appeal has not expired. On the other hand, extraordinary remedies such as a request for
reopening of the proceedings or an application for extension of the expired time-limit are not
taken into account for the purposes of determining whether the proceedings have reached a
final conclusion (see Nikitin v. Russia, cited above, § 39). Although these remedies represent
a continuation of the first set of proceedings, the “final” nature of the decision does not
depend on their being used. It is important to point out that Article 4 of Protocol No. 7 does
not preclude the reopening of the proceedings, as stated clearly by the second paragraph of
Article 4.

46. In the present case the taxation proceedings became final on 1 April 2009 when the
Supreme Administrative Court refused the applicant leave to appeal. No further ordinary
remedies were available to the parties. The taxation decision imposing tax surcharges was
therefore “final”, within the autonomous meaning given to the term by the Convention, on 1
April 20009.

(d) Whether there was a duplication of proceedings (bis)?

47. The Court reiterates that Article 4 of Protocol No. 7 prohibits the repetition of criminal
proceedings that have been concluded by a “final” decision. Article 4 of Protocol No. 7 is not
only confined to the right not to be punished twice but extends also to the right not to be
prosecuted or tried twice (see Franz Fischer v. Austria, cited above, § 29). Were this not the
case, it would not have been necessary to add the word “punished” to the word “tried” since
this would be mere duplication. Article 4 of Protocol No. 7 applies even where the individual
has merely been prosecuted in proceedings that have not resulted in a conviction. The Court
reiterates that Article 4 of Protocol No. 7 contains three distinct guarantees and provides that
no one shall be (i) liable to be tried, (ii) tried or (iii) punished for the same offence (see
Nikitin v. Russia, cited above, § 36).
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48. The Court notes that Article 4 of Protocol No. 7 clearly prohibits consecutive proceedings
if the first set of proceedings has already become final at the moment when the second set of
proceedings is initiated (see for example Sergey Zolotukhin v. Russia [GC], cited above).

49. As concerns parallel proceedings, Article 4 of Protocol No. 7 does not prohibit several
concurrent sets of proceedings. In such a situation it cannot be said that an applicant is
prosecuted several times “for an offence for which he has already been finally acquitted or
convicted” (see Garaudy v. France (dec.), no. 65831/01, ECHR 2003-1X (extracts)). There is
no problem from the Convention point of view either when, in a situation of two parallel sets
of proceedings, the second set of proceedings is discontinued after the first set of proceedings
has become final (see Zigarella v. Italy (dec.), no. 48154/99, ECHR 2002-IX (extracts)).
However, when no such discontinuation occurs, the Court has found a violation (see
Tomasovi¢ v. Croatia, cited above, § 31; and Muslija v. Bosnia and Herzegovina, no.
32042/11, § 37, 14 January 2014).

50. However, the Court has also found in its previous case-law (see R.T. v. Switzerland
(dec.), no. 31982/96, 30 May 2000; and Nilsson v. Sweden (dec.), no. 73661/01, 13 December
2005) that although different sanctions (suspended prison sentences and withdrawal of driving
licences) concerning the same matter (drunken driving) have been imposed by different
authorities in different proceedings, there has been a sufficiently close connection between
them, in substance and in time. In those cases the Court found that the applicants were not
tried or punished again for an offence for which they had already been finally convicted in
breach of Article 4 § 1 of Protocol No. 7 to the Convention and that there was thus no
repetition of the proceedings.

51. Turning to the present case and regarding whether there was repetition in breach of Article
4 § 1 of Protocol No. 7 to the Convention, the Court notes that it is true that both the
applicant’s conviction and the tax surcharges imposed on him form a part of the sanctions
under Finnish law for the failure to provide information about income in a tax declaration
with a result that too low tax assessment is made. However, under the Finnish system the
criminal and the administrative sanctions are imposed by different authorities without the
proceedings being in any way connected: both sets of proceedings follow their own separate
course and become final independently from each other. Moreover, neither of the sanctions is
taken into consideration by the other court or authority in determining the severity of the
sanction, nor is there any other interaction between the relevant authorities. More importantly,
the tax surcharges are under the Finnish system imposed following an examination of an
applicant’s conduct and his or her liability under the relevant tax legislation which is
independent from the assessments made in the criminal proceedings. This contrasts with the
Court’s earlier cases R.T. and Nilsson relating to driving licences, where the decision on
withdrawal of the licence was directly based on an expected or final conviction for a traffic
offence and thus did not contain a separate examination of the offence or conduct at issue.
Therefore, it cannot be said that, under the Finnish system, there is a close connection, in
substance and in time, between the criminal and the taxation proceedings.

52. Consequently, the present case concerns two parallel and separate sets of proceedings of
which the first set became final on 1 April 2009 while the second set was initiated on 19
August 2008. The two sets of proceedings were thus pending concurrently until 1 April 2009
when the first set became final. As the second set of proceedings was not discontinued after
the first set of proceedings became final but was continued until a final decision on 1
September 2010, the applicant was convicted twice for the same matter in two sets of
proceedings which became final on 1 April 2009 and 1 September 2010 respectively.
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53. The Court would acknowledge in this connection that it might sometimes be coincidental
which of the parallel proceedings first becomes final, thereby possibly creating a concern
about unequal treatment. However, in view of the margin of appreciation left to High
Contracting Parties, it falls within their power to determine their own criminal policy and the
manner in which their legal system is organised. The High Contracting Parties are free to
develop their criminal policy and legal system in accordance with their applicable
international obligations, in particular the Convention and its Protocols (see mutatis mutandis
Achour v. France [GC], no. 67335/01, § 44, ECHR 2006-1V). It appears that in Finland the
case-law and the legislation have already been modified accordingly.

54. In conclusion, the Court finds that there has been a violation of Article 4 of Protocol No. 7
to the Convention since the applicant was convicted twice for the same matter in two separate
sets of proceedings.
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Lucky Dev proti Svédsku
rozsudek Evropského soudu pro lidska prava ze dne 27. 11. 2014,
stiZznost ¢. 7356/10

Vynatek z judikatu:

6. By a decision of 1 June 2004 the Tax Agency (Skatteverket), noting that the applicant ran
two restaurants together with her husband, Mr Shibendra Dev (who also lodged an application
before the Court; no. 7362/10), found that they should each declare half of the proceeds and
the costs of that business. As the applicant, in her tax return, had not declared all her income
and had, moreover, not declared it in the correct manner, the Agency revised upwards her
income for 2002 (i.e. the taxation year 2003), finding her liable to pay tax on undeclared
business income (inkomst av ndringsverksamhet) amounting to 764,945 Swedish kronor
(SEK; approximately 83,000 euros (EUR)). It also increased her liability to value-added tax
(mervirdesskatt; “VAT”) for 2002 by SEK 379,365 (approximately EUR 41,000). Finally, as
the information supplied by the applicant in her tax return was found to be incorrect and the
revision had had to be made under a discretionary assessment procedure, given the business’s
deficient accounting, the Agency ordered her to pay tax surcharges (skattetilligg), amounting
to 40% and 20%, respectively, of the increased income tax and VAT.

10. Criminal proceedings were initiated against the applicant on 5 August 2005 in regard to
the above conduct.

11. By a judgment of 16 December 2008 the Stockholm District Court (tingsritt) convicted
the applicant of an aggravated bookkeeping offence (grovt bokfoéringsbrott). She was given a
suspended sentence and ordered to perform 160 hours of community service. The offence
concerned the same period as the above-mentioned tax decisions, that is, the year 2002. The
District Court found that the bookkeeping of the restaurant business had been seriously
deficient and that the applicant and her husband had been responsible for failing to account
for considerable proceeds and VAT, which had involved large profits for them. In regard to
the public prosecutor’s claim that the applicant was guilty also of an aggravated tax offence
(grovt skattebrott), the court considered that it could not be ruled out that, as she claimed to
have relied on her husband running the business properly and their accountant having entered
the correct figures in her tax return, she had been unaware that her tax return contained false
information. Thus, it had not been shown that she had intended to give incorrect information,
for which reason the indictment was dismissed in this respect.

30. The applicant complained that, through the imposition of tax surcharges and the trial for a
tax offence and a bookkeeping offence, of which she was convicted of the latter, she had been
tried and punished twice for the same offence.

34. Finally, the Government contended that, in so far as the bookkeeping offence was
concerned, the two sets of proceedings were neither identical nor substantially the same. The
tax surcharges imposed and the conviction for a bookkeeping offence did not refer to the same
offence. This part of the complaint under Article 4 of Protocol No. 7 should thus be declared
inadmissible as being manifestly ill-founded.

73



2. The Court’s assessment

(a) The application of the Court’s jurisprudence to the facts of the present case

50. The Court will first deal with the Government’s submission that the complaint revealed no
violation of Article 4 of Protocol No. 7 as the criminal proceedings had been finalised a
month before the Sergey Zolotukhin judgment (cited above) and thus at a time when the
Court’s case-law indicated that the Swedish system was in conformity with this provision. In
this regard, the Court would point out that the Zolotukhin case was introduced with the Court
in April 2003 and concerned events that had taken place in 2002 and 2003. Accordingly, in so
far as the Court changed or modified its approach on issues concerning ne bis in idem when it
delivered its judgment in February 2009, it did so in relation to factual circumstances which,
by then, were six to seven years old. Generally, if events in the past are to be judged
according to jurisprudence prevailing at the time when the events occurred, virtually no
change in case-law would be possible. While the Court acknowledges that, at the time of the
criminal proceedings against the applicant, there had been an earlier decision relating to
double proceedings in Swedish tax matters which concluded that a complaint concerning
similar circumstances was manifestly ill-founded (Rosenquist, cited above), the present case
must nevertheless be determined with regard to the case-law existing at the time of the
Court’s examination. In any event, bearing in mind that Article 4 of Protocol No. 7 prohibits
the repetition of proceedings after the date on which a first set of proceedings has been finally
examined, it should be reiterated that the tax proceedings continued until 20 October 2009,
well beyond the date of delivery of the judgment in the Zolotukhin case.

(b) Whether the imposition of tax surcharges was criminal in nature

51. The Court has found in several judgments concerning Sweden that the imposition of tax
surcharges involves the determination of a “criminal charge” within the meaning of Article 6
of the Convention and that that provision is therefore applicable to tax proceedings in so far as
they concern tax surcharges (see, for instance, Janosevic v. Sweden, no. 34619/97, §§ 64-71,
ECHR 2002-VII). Moreover, the notion of “penalty” does not have different meanings under
different provisions of the Convention (Goktan v. France, no. 33402/96, § 48, ECHR 2002-
V). Accordingly, in the decision on admissibility in the case of Manasson v. Sweden (no.
41265/98, 8 April 2003), it was concluded that proceedings involving tax surcharges were
“criminal” not only for the purposes of Article 6 of the Convention but also for the purposes
of Article 4 of Protocol No. 7. Accordingly, noting that the parties do not dispute this, the
Court concludes that both sets of proceedings in the present case were “criminal” for the
purposes of Article 4 of Protocol No. 7.

(c) Whether the criminal offences for which the applicant was prosecuted were the same
as those for which the tax surcharges were imposed on her (idem)

52. The Court acknowledged in the case of Sergey Zolotukhin v. Russia (cited above, §§ 78-
84) the existence of several approaches to the question whether the offences for which an
applicant was prosecuted were the same. Finding that this situation created legal uncertainty,
the Court went on to provide a harmonised interpretation of the notion of the “same offence”
— the idem element of the ne bis in idem principle — for the purposes of Article 4 of Protocol
No. 7. It considered that an approach which emphasised the legal characterisation of the
offences in question was too restrictive on the rights of the individual and risked undermining
the guarantee enshrined in that provision. Accordingly, it took the view that Article 4 of
Protocol No. 7 had to be understood as prohibiting the prosecution or trial of a second
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“offence” in so far as it arises from identical facts or facts which are substantially the same.
The Court’s inquiry should therefore focus on those facts which constitute a set of concrete
factual circumstances involving the same defendant and which are inextricably linked
together in time and space, the existence of which must be demonstrated in order to secure a
conviction or institute criminal proceedings.

53. In the criminal proceedings in the present case, the applicant was indicted for an
aggravated tax offence and an aggravated bookkeeping offence. The District Court acquitted
her of the former offence but convicted her of the latter. Both parties submitted that the facts
underlying the indictment for the tax offence were at least substantially the same as those
leading to the imposition of tax surcharges. The Government contended that there was no
such congruence in so far as the bookkeeping offence was concerned.

54. In so far as the tax offence is concerned, the Court agrees with the parties. The applicant’s
indictment and the imposition of tax surcharges were based on the same failure to declare
business proceeds and VAT. Moreover, the tax proceedings and the criminal proceedings
concerned the same period of time and essentially the same amount of evaded taxes.
Consequently, in this respect, the idem element of the ne bis in idem principle is present.

55. However, the situation is different with regard to the bookkeeping offence. As has been
observed by the Court on previous occasions (see Manasson v. Sweden (dec.), cited above, at
pp- 22-23, and Carlberg v. Sweden, no. 9631/04, §§ 69-70, 27 January 2009) the obligation of
a businessperson to enter correct figures in the books is an obligation per se, which is not
dependent on the use of bookkeeping material for the determination of tax liability. In other
words, the applicant, while not having fulfilled the legal bookkeeping requirements, could
later have complied with the duty to supply the Tax Agency with sufficient and accurate
information by, for instance, correcting the information contained in the books or by
submitting other material which could adequately form the basis of a tax assessment.
Accordingly, the applicant’s submission of the incorrect bookkeeping material to the agency
in support of the claims and statements made in her tax return and her failure to provide the
agency with other reliable documentation on which it could base its tax assessment
constituted important additional facts in the tax proceedings which did not form part of her
conviction for a bookkeeping offence. In these circumstances, the two offences in question
were sufficiently separate to conclude that the applicant was not punished twice for the same
offence. Thus, the applicant’s trial and conviction for an aggravated bookkeeping offence do
not disclose any failure to comply with the requirements of Article 4 of Protocol No. 7.

(d) Whether there was a final decision

56. The Court reiterates that the aim of Article 4 of Protocol No. 7 is to prohibit the repetition
of criminal proceedings that have been concluded by a “final” decision. According to the
Explanatory Report to Protocol No. 7, which itself refers back to the European Convention on
the International Validity of Criminal Judgments, a “decision is final ‘if, according to the
traditional expression, it has acquired the force of res judicata. This is the case when it is
irrevocable, that is to say when no further ordinary remedies are available or when the parties
have exhausted such remedies or have permitted the time-limit to expire without availing
themselves of them’”. This approach is well entrenched in the Court’s case-law (see, for
example, Nikitin v. Russia, no. 50178/99, § 37, ECHR 2004-VIII). Decisions against which
an ordinary appeal lies are excluded from the scope of the guarantee contained in Article 4 of
Protocol No. 7 as long as the time-limit for lodging such an appeal has not expired. On the
other hand, extraordinary remedies such as a request for re-opening of the proceedings or an
application for extension of the expired time-limit are not taken into account for the purposes
of determining whether the proceedings have reached a final conclusion. Although these
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remedies represent a continuation of the first set of proceedings, the “final” nature of the
decision does not depend on their being used. It is important to point out that Article 4 of
Protocol No. 7 does not preclude the re-opening of the proceedings, as stated clearly by the
second paragraph of Article 4 (see Sergey Zolotukhin v. Russia, cited above, §§ 107-108,
with further references).

57. In the present case, there was a final decision on 16 December 2008 when the District
Court, inter alia, acquitted the applicant of the charges relating to a tax offence. As the
applicant did not lodge an appeal against that judgment, it acquired legal force on 8 January
2009. Thus, she was finally acquitted of the tax offence on the latter date.

(e) Whether there was a duplication of proceedings (bis)

58. Article 4 of Protocol No. 7 is not confined to the right not to be punished twice but
extends to the right not to be tried twice (see Franz Fischer v. Austria, no. 37950/97, § 29, 29
May 2001). Were this not the case, it would not have been necessary to add the word
“punished” to the word “tried” since this would be mere duplication. Article 4 of Protocol No.
7 applies even where the individual has merely been prosecuted in proceedings that have not
resulted in a conviction. The provision contains three distinct guarantees and provides that no
one shall be (i) liable to be tried, (i1) tried or (iii) punished for the same offence (see Sergey
Zolotukhin v. Russia, cited above, § 110, with further references).

59. As is clear from the above, further criminal proceedings against an individual are
prohibited when a decision concerning the same offence is final; Article 4 of Protocol No. 7
does not, however, preclude that several concurrent sets of proceedings are conducted before
that final decision has been issued. In such a situation it cannot be said that the individual is
prosecuted several times “for an offence for which he has already been finally acquitted or
convicted” (see Garaudy v. France (dec.), no. 65831/01, ECHR 2003-IX (extracts)). There is
no issue under the Convention when, in a situation of two parallel sets of proceedings, the
second set of proceedings is discontinued when the first set of proceedings has become final
(see Zigarella v. Italy (dec.), no. 48154/99, ECHR 2002-IX (extracts)). However, when no
such discontinuation occurs, the Court has found a violation (see Tomasovi¢ v. Croatia, no.
53785/09, §§ 30-32, 18 October 2011; and Muslija v. Bosnia and Herzegovina, no. 32042/11,
§ 37, 14 January 2014).

60. Accordingly, the Court would emphasise that Article 4 of Protocol No. 7 does not provide
protection against lis pendens. In the Swedish context, simultaneous tax proceedings
determining tax surcharges and criminal proceedings examining a corresponding tax offence
would thus not be incompatible with Article 4 of Protocol No. 7. A violation of this provision
would occur, however, if one set of proceedings continued after the date on which the other
set of proceedings was concluded with a final decision. That final decision would require that
the other set of proceedings be discontinued. The Court notes that the Swedish supreme courts
have concluded, having regard to Swedish legal tradition, that also ongoing, not finalised
proceedings preclude the commencement of other proceedings concerning the same offence
and have taken the view that the procedural hindrance materialises when the Tax Agency
decides to impose tax surcharges or when a criminal indictment is brought against an
individual, whichever comes first (see paragraphs 20 and 23 above). However, this guarantee
against multiple proceedings cannot be derived from Article 4 of Protocol No. 7.

61. Notwithstanding the existence of a final decision, the Court has found in some cases (see
R.T. v. Switzerland (dec.), no. 31982/96, 30 May 2000; and Nilsson v. Sweden (dec.), no.
73661/01, 13 December 2005) that although different sanctions (suspended prison sentences
and withdrawal of driving licences) concerning the same matter (drunken driving) have been
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imposed by different authorities in different proceedings, there has been a sufficiently close
connection between them, in substance and in time. The conclusion in those cases was that the
individuals were not tried or punished again for an offence for which they had already been
finally convicted and that there was thus no repetition of the proceedings.

62. Turning to the facts of the present case, it is true that both the applicant’s indictment for a
tax offence and the tax surcharges imposed on her form part of the actions taken and sanctions
imposed under Swedish law for the failure to provide accurate information in a tax return and
that the two actions were foreseeable. However, they were examined by different authorities
and courts without the proceedings being connected; both sets of proceedings followed their
own separate course and they became final at different times. Moreover, the Supreme
Administrative Court did not take into account the fact that the applicant had been acquitted
of the tax offence when it refused leave to appeal and thereby made the imposition of tax
surcharges final. Thus, in accordance with the Swedish system as it stood at the relevant time,
the applicant’s conduct as well as her criminal guilt under the Tax Offences Act and her
liability to pay tax surcharges under the relevant tax legislation were determined in
proceedings that were wholly independent of each other. It cannot be said that there was a
close connection, in substance and in time, between the criminal proceedings and the tax
proceedings. This contrasts with the Court’s earlier cases R.T. v. Switzerland and Nilsson v.
Sweden (cited above) where the decisions on withdrawal of a driving licence were directly
based on an expected or final conviction for a traffic offence and thus did not contain a
separate examination of the offence or conduct at issue (see further Nykédnen v.Finland, cited
above, § 51).

63. Accordingly, the present case concerns two parallel and separate sets of proceedings of
which the tax proceedings commenced on 1 June 2004 and were finalised on 20 October 2009
and the criminal proceedings were initiated on 5 August 2005 and became final on 8 January
2009. The two proceedings were thus pending concurrently for almost three and a half years.
This duplication of proceedings did not involve a breach of Article 4 of Protocol No. 7.
However, the tax proceedings were not terminated and the tax surcharges were not quashed
after the criminal proceedings had become final but continued for a further nine and a half
months until 20 October 2009. Therefore, the applicant was tried “again” for an offence for
which she had already been finally acquitted.

64. For these reasons, there has been a violation of Article 4 of Protocol No. 7 to the
Convention.

I1. Alleged violation of article 6 of the convention

65. The applicant complained that she had not had a fair hearing in the tax proceedings and
that she had not been presumed innocent. She relied on Article 6 §§ 1 and 2 of the
Convention, the relevant parts of which provide the following:

“1. In the determination of ... any criminal charge against him, everyone is entitled to a fair
... hearing ... by [a] tribunal established by law. ...

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.”

66. The applicant alleged that where, as in the present case, the tax liability had been
determined through a discretionary assessment, the Tax Agency only had to make it probable
(sannolikt) that the tax could not be adequately fixed based on the information supplied by the
individual. In reality, therefore, the level of proof required for the Tax Agency’s imposition of
tax surcharges was merely “probable”. Given that tax surcharges corresponded to a penal
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sanction, this level of proof was too low; to comply with the requirements of Article 6 it
should rather be “beyond reasonable doubt”.

67. The Court has examined similar complaints in previous Swedish cases on tax-related
matters (see, for instance, Janosevic, cited above, §§ 99-104, and Carlberg, cited above, §§
56-57). It has concluded that the Swedish system operates with a presumption — which is
acceptable in principle, if applied reasonably proportionate to the aim — that inaccuracies
found during a tax assessment are due to an inexcusable act attributed to the taxpayer and that
it is not manifestly unreasonable to impose tax surcharges as a penalty for that act. The
individual is not left without means of defence. He or she may lodge a challenge against the
Tax Agency’s tax assessment in court which, if successful, will have an automatic effect on
the surcharges. He or she may also put forward grounds for a reduction or exemption of the
surcharges themselves. Furthermore, regard must be had to the financial interests of the State
in tax matters. A system of taxation principally based on information supplied by the taxpayer
would not function properly without some form of sanction against the provision of incorrect
or incomplete information, imposed according to standardised rules. In the Court’s view,
provided that the courts make a nuanced assessment in the individual case as to the grounds
for imposing as well as exempting the surcharges, the fact that the level of proof required for
the imposition of surcharges is the same as the level required for the fixing of the tax itself
does not involve a breach of Article 6.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,

1. Declares the complaint concerning Article 4 of Protocol No. 7 to the Convention
admissible and the remainder of the application inadmissible;

2. Holds that there has been a violation of Article 4 of Protocol No. 7 to the Convention due
to the fact that the tax proceedings determining the tax surcharges continued after the criminal
proceedings had become final, to the extent that the latter involved the determination of a tax
offence, but not in respect of the bookkeeping offence;
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Frisvold a Flom-Jacobsen proti Norsku
shrnuti ke stiznostem ¢. 24130/11 a 29758/11

STATEMENT OF FACTS

1. The first applicant, Mr Hans Frisvold, was born in 1960 and lives in Drgbak, Norway. The
second applicant, Mr Harald Bentzrod Flom-Jacobsen, was born in 1965 and lives in Florida,
the United States of America. They are both Norwegian nationals. They were represented
before the Court by Mr R. Kjeldahl, a lawyer practising in Oslo.

A. The circumstances of the case
2. The facts of the cases, as submitted by the applicants, may be summarised as follows.
1. The first applicant

3. In 2005 the tax authorities started a tax audit on a company named Software Innovation
ASA. They subsequently reported the first applicant to @kokrim (the Norwegian National
Authority for Investigation and Prosecution of Economic and Environmental Crime) with
regard to matters that later led to his indictment for serious tax fraud. He was interviewed first
as a witness on 6 December 2007, and on 14 December 2007 he was arrested. He admitted the
factual circumstances but did not accept criminal liability. He was released after four days.

4. On 14 October 2008 the first applicant was indicted of violations of sections 12-1 (1)(a), cf.
12-2, of the Tax Assessment Act 1980 (ligningsloven).

5. On 24 November 2008 the Tax Administration (skattekontoret) amended the tax
assessment for the years 2002 to 2007, after issuing a warning to that effect on 26 August
2008. For the year 2002 the amendment was made on the ground that the first applicant had
omitted to declare general income of 3,259,341 Norwegian kroner (NOK), which item was
accordingly increased from NOK 65,655 to NOK 3,193,686. Moreover, with reference to
sections 10-2(1) and 10-4(1) of the Tax Assessment Act, the tax office ordered him to pay a
tax surcharge of 30%, to be calculated on the basis of the tax that he owed in respect of the
undeclared amount. The first applicant did not lodge an appeal against that decision and paid
the outstanding tax due and the surcharge before the expiry of the three-week time-limit for
lodging an appeal.

6. On 2 March 2009 the Follo District Court (tingrett) convicted the first applicant on charges
of aggravated tax fraud and sentenced him to one year’s imprisonment on account of his
having failed to declare in his tax declaration for 2002 NOK 3,259,341 in earnings obtained
abroad. In the determining of the sentence regard was had to the fact that a tax surcharge had
already been imposed on him.

7. The first applicant appealed, complaining that, in breach of Article 4 of Protocol No. 7, he
had been both prosecuted and punished twice: in respect of the same offence under section
12-1 he had been charged and indicted by the public prosecutor, then had a tax surcharge
imposed by the tax authorities, which he had paid, and had thereafter been convicted and
sentenced.

8. By a judgment of 12 April 2010 the Borgarting High Court (lagmannsrett) unanimously
rejected his appeal, as did the Supreme Court (Hgyesterett) by a judgment of 27 September
2010.

9. In its judgment, the Supreme Court first considered whether the two sets of proceedings in
question had concerned the same factual circumstances (samme forhold). In this connection it
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noted the developments in the Convention case-law expounded in the Grand Chamber
judgment of Sergey Zolotukhin v. Russia [GC], no. 14939/03, §§ 52, 53, 80-82, 84, ECHR
2009) and the attempt in that judgment to harmonise by concluding as follows:

“... Article 4 of Protocol No. 7 must be understood as prohibiting the prosecution or trial
of a second ‘offence’ in so far as it arises from identical facts or facts which are
substantially the same. ... The Court’s inquiry should therefore focus on those facts which
constitute a set of concrete factual circumstances involving the same defendant and [are]
inextricably linked together in time and space ...”.

10. In the present instance, the Supreme Court observed, there was no doubt that the factual
circumstances underlying the decision to impose tax surcharges and the criminal prosecution
had sufficient common features to meet these criteria. In both instances, the factual basis was
the omission to declare income in the tax declaration. The requirement that the proceedings
relate to the same matter had accordingly been met.

11. The Supreme Court next examined whether both sets of proceedings concerned an
“offence” in the sense of Article 4 of Protocol No. 7. In this regard the Supreme Court
reiterated its ruling reported in Rz. 2002 p. 509 (see paragraph 32 below) that tax surcharges at
the ordinary level (30%) were covered by the notion of “criminal charge” in Article 6 § 1.
That assessment had relied on the three so-called “Engel criteria” (the legal classification of
the offence under national law; the nature of the offence; and the degree of severity of the
penalty that the person concerned risked incurring) spelled out in the Court’s judgment in
Engel and Others v. the Netherlands, 8 June 1976, § 82, Series A no. 22). Of importance for
the Supreme Court’s assessment was the general preventive purpose of the tax surcharge and
the fact that, because 30% was a high rate, the charge could involve very considerable sums.
The Supreme Court further had regard to its judgment reported in Rz. 2004 p. 645, where it
held in the light of the European Court’s case-law (that the notion of penalty should not have
different meanings under different provisions of the Convention) that a 30% tax surcharge
was also a criminal matter for the purposes of Article 4 of Protocol No. 7, a stance adopted
without further discussion in Rt. 2006 p. 1409.

12. The Supreme Court also noted that both the Directorate of taxation (Skattedirektoratet)
and the Director of Public Prosecutions (Riksadvokaten) were of the view that it was unlikely
that a tax surcharge at the ordinary level would not be deemed criminal punishment for the
purposes of Article 4 of Protocol No. 7.

13. The Supreme Court further had regard to the Court’s more recent case-law (Mjelde v.
Norway (dec.), no. 11143/04, 1 February 2007; Storbraten v. Norway (dec.), no. 1277/04,
ECHR 2007- ... (extracts); Haarvig v. Norway (dec.), no. 11187/05, 11 December 2007, with
references to Malige v. France, 23 September 1998, § 35, Reports of Judgments and
Decisions 1998-VII;, and Nilsson v. Sweden (dec.), no.73661/01, ECHR 2005-XIII)
suggesting that a wider range of criteria than the “Engel criteria” applied to the assessment
under Article 4 of Protocol No. 7. It found confirmation in Sergey Zolotukhin (cited above,
§8 52-57) — later followed in Ruotsalainen v. Finland (no. 13079/03, §§ 41-47, 16 June 2009)
— that the three “Engel criteria” for establishing the existence of a “criminal charge” in the
sense of Article 6 applied equally to the notion of criminal punishment in Article 4 of
Protocol No. 7.

14. Against this background, the Supreme Court found no ground for departing from its
above-mentioned plenary rulings of 2004 and 2006, holding that tax surcharges at the
ordinary level were to be considered as “criminal punishment” (straff) for the purposes of
Article 4 of Protocol No. 7.
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15. It went on to observe that a condition for protection under the above-mentioned provision
was that the decision which barred further prosecution — in this case the decision of 24
November 2008 to impose ordinary tax surcharges — was final. That decision had not been
appealed against within the three-week time-limit, which had expired on 15 December 2008,
and was in this sense final. If, on the other hand, the expiry of the six-month time-limit for
lodging a judicial appeal under section 11-1 (4) of the Tax Assessment Act were to be
material, the decision had not yet become final when the District Court delivered its judgment
of 2 March 2009.

16. The words “finally acquitted or convicted” in Article 4 of Protocol No. 7 had been
formulated with a view to situations where the barring decision was a judgment in a criminal
case. The Court had established that a decision was final when it was res judicata, when no
further ordinary remedies were available. In this regard, when a decision became res judicata
according to the rules of national law would be decisive. Neither the wording nor the
preparatory works, nor the case-law provided any guidance for situations where the barring
decision was an administrative one. It was reiterated that in Rz. 2002 p. 557, the Supreme
Court had pronounced a leading view to the effect that a final tax assessment decision,
including a decision on tax surcharges, ought to be regarded as final when the tax payer was
precluded from challenging it (p. 570), without specifying, however, whether it was the time-
limit for administrative appeal or the one for judicial appeal which was decisive. In the
present case, the Supreme Court observed that the best solution would be to consider that the
three-week time-limit for administrative appeal was decisive in relation to Article 4 of
Protocol No. 7. Otherwise, there would be clarity only after six months where the tax payer
did not institute proceedings before the courts and, where he or she so did, only after a legally
enforceable judgment, which period would vary and could be long. The clearest solution
would therefore be to consider the time-limit for administrative appeal as being decisive.

17. The Supreme Court noted that the first applicant had been charged on 14 December 2007
and that the warning about the modification to his tax assessment had been sent on 26 August
2008. Thereafter the case concerning the tax surcharges and the criminal case had been
conducted in parallel until they had been decided respectively by a decision of 24 November
2008 and a judgment of 2 March 2009. A central question in this case was whether there had
been successive prosecution, which was contrary to Article 4 of Protocol No. 7, or parallel
treatment, which was permissible to some extent. In this connection the Supreme Court had
regard to two decisions of inadmissibility, R.T. v. Switzerland (dec.), no. 31982/96, 30 May
2000, and Nilsson v. Sweden (dec.), no. 73661/01, § ECHR 2005-XIII, in particular the
following passage from the latter:

“However, the Court is unable to agree with the applicant that the decision to withdraw
his driving licence amounted to new criminal proceedings being brought against him.
While the different sanctions were imposed by two different authorities in different
proceedings, there was nevertheless a sufficiently close connection between them, in
substance and in time, to consider the withdrawal to be part of the sanctions under
Swedish law for the offences of aggravated drunken driving and unlawful driving (see
R.T. v. Switzerland, cited above, and, mutatis mutandis, Phillips v. the United Kingdom,
no. 41087/98, § 34, ECHR 2001-VII). In other words, the withdrawal did not imply that
the applicant was ‘tried or punished again ... for an offence for which he had already been
finally ... convicted’, in breach of Article 4 § 1 of Protocol No. 7.”

18. In the present case, the Supreme Court held, there could be no doubt that the there was a
sufficient connection in substance and time. The two cases had their basis in the same factual
circumstances — the lack of information in the tax declaration which had led to too low a tax
assessment. The criminal proceedings and the administrative proceedings had been conducted
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in parallel (compare Ruotsalainen). After the firstapplicant had been charged on 14 December
2007, a warning had followed on 26 August 2008 about an amendment to his tax assessment,
then an indictment on 14 October 2008, the tax authorities’ decision of 24 November 2008
decision to amend the assessment, and the District Court’s judgment of 2 March 2009. To a
great degree the administrative- and the criminal-law processing had been intertwined.

19. The purpose behind Article 4 of Protocol No. 7, of providing protection against the burden
of being exposed to a new procedure, had applied to a lesser degree here, where the first
applicant had had no legitimate expectation of being exposed to only one procedure. In such a
situation the interest in ensuring effective prosecution was preponderant.

2. The second applicant

20. Following the tax audit in 2005 referred to in paragraph 4 above, during the autumn of
2007 the tax authorities reported to @kokrim that the second applicant had failed to declare in
his tax declaration for the taxation year 2002 income of NOK 4,561,881 earned from his sale
of certain shares. The said authorities decided on 5 December 2008 to amend the applicant’s
tax assessment to the effect that he owed NOK 1,302,526 in tax in respect of the afore-
mentioned income. In addition, with reference to sections 10-2 (1) and 10-4 (1) of the Tax
Assessment Act, the tax office decided to impose a tax surcharge amounting to 30%, after
issuing a warning to this effect on 16 October 2008. The second applicant paid the tax due
and the surcharge and did not appeal against the decision, which became final on
26 December 2008.

21. In the meantime, on 11 November 2008 the public prosecutor indicted the second
applicant of a violation of section 12-1 (1) (a), cf. section 12-2, of the Tax Assessment Act on
the ground that for the taxation year(s) 2001 and/or 2002 he had omitted to declare income of
NOK 4,651,881 in his tax declaration, which represented a tax liability of NOK 1,302,526.
The public prosecutor requested the Oslo City Court (tingrett) to pass a summary judgment
(forelegg) based on his confession.

22. On 10 February 2009 the second applicant withdrew his confession, as a result of which
the public prosecutor issued a revised indictment on 29 May 2009 which included the same
charges.

23. On 30 September 2009 the City Court, after holding an adversarial hearing, convicted the
second applicant on the charges and sentenced him to one year’s imprisonment, account being
taken of the fact that he had already had a tax surcharge imposed on him.

24. The second applicant appealed against City Court procedure to the Borgarting High Court,
arguing in particular that by reason of the prohibition against double jeopardy in Article 4 of
Protocol No. 7, the fact that he had had a tax surcharge imposed on him constituted a bar
against criminal conviction. Thus he requested that the City Court’s judgment be quashed
(opphevet) and that the prosecution case be dismissed (avvist) from the courts.

25. By a judgment of 8 July 2010 the High Court rejected the second applicant’s appeal,
relying essentially on its reasoning in the case of the first applicant, similar to that of the
Supreme Court summarised above (see paragraphs 9 to 19 above). Thus, the High Court
found that the tax authorities’ decision of 5 December 2008 ordering him to pay a tax
surcharge of 30% did constitute a criminal punishment (straff); that the decision had become
“final” upon the expiry of the time-limit for lodging an appeal on 26 December 2008; and that
the decision on the tax surcharge and the subsequent criminal conviction concerned the same
matter.
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26. Moreover, as in the case of the first applicant, the High Court considered that parallel
proceedings — both administrative and criminal ones — were to some extent permissible under
Article 4 of Protocol No. 7, provided that the second proceedings had commenced before the
first ones had become final. Where that minimum requirement had been fulfilled, an
assessment had to be made of the state of progress of the second set and, not least, whether
there was a sufficient connection in substance and in time between the first and the second
decision.

27. As to the concrete assessment of the second applicant’s case, the High Court observed that
the criminal proceedings and the tax proceedings had in fact been conducted in parallel since
as far back as the tax authorities’ complaint to the police in the autumn of 2007 and until the
decision to impose the tax surcharge had been taken in December 2008. This state of affairs
was similar to the case of the first applicant. The second applicant had been indicted and the
case referred to the City Court with a request for a summary judgment on the basis of his
confession on 11 November 2008, thus, before the decision on the tax surcharge. Thus, the
criminal proceedings had reached a relatively advanced stage by the time the decision to
impose the tax surcharge had been taken. The nine-month period — from when the tax
authorities’ decision of 5 December 2008 had become final until the second applicant’s
conviction of 30 September 2009 by the City Court — had been somewhat longer than the two-
and-a-half-month period in the case of the first applicant. However, this could be explained
by the fact that the second applicant had withdrawn his confession in February 2009, with the
consequence that he had had to be indicted anew on 29 May 2009 and an ordinary trial
hearing had had to be scheduled. Against this background, the High Court (like the City
Court) concluded that there was undoubtedly a sufficient connection in substance and time
between the decision on the tax surcharges and the later criminal conviction.

28. On 29 October 2010 the Appeals Leave Committee of the Supreme Court refused the
applicant leave to appeal, finding that such leave was warranted neither by the general
importance of the case nor by any other reason.

B. Relevant domestic law and practice

29. Under section 10-2(1) of Chapter 10 on Tax Surcharges (Tilleggsskatt) of the Tax
Assessment Act, a taxpayer who has provided the tax authorities with inaccurate or
incomplete information which has led to or could have led to too low a tax assessment may be
liable to pay a tax surcharge. In the event that the conditions for imposing a tax surcharge are
fulfilled, the surcharge will normally be assessed at 30% of the tax assessed on the amount
which has been or could have been evaded (section 10-4 (1)).

30. Chapter 12 on Punishment (Straff) includes the following provisions of relevance to the
present case:

“Section 12-1 (Tax Fraud)

1. A person shall be punished for tax fraud if he or she with intent or as a result of gross
negligence

(a) provides the tax authorities with incorrect or incomplete information when he is aware
or ought to be aware that this could lead to advantages pertaining to taxes or charges, ...

Section 12-2 (Aggravated Tax Fraud)

1. Aggravated tax fraud shall be punished by a fine or up to 6 years’ imprisonment.
Aiding and abetting shall be punished likewise.
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2. In deciding whether tax fraud is aggravated particular emphasis shall be placed on
whether the act may lead to the evasion of a very significant amount in tax or charges, if
the act is carried out in a manner which makes its discovery particularly difficult, if the
act has been carried out by abuse of position or a relationship of trust or if there has been
aiding and abetting in connection with the performance of professional duties.

3. In application of the criteria stated in subsection 2., several offences may be considered
together.

4. This section shall also be applicable in the event of ignorance about the factors that
make the act aggravated if the ignorance is seriously negligent.”

31. In two plenary judgments of 3 May 2002 (Rt. 2002 p. 557 and Rr. 2002 p. 497) the
Supreme Court concluded that a criminal case should be dismissed if the accused had already
been subjected to tax surcharges of 60%, or else there would be a violation of Article 4 of
Protocol No. 7. Regard was had to an earlier ruling of 23 June 2000, in which the Supreme
Court had concluded that a 60% tax surcharge constituted a “criminal charge” within the
meaning of Article 6 of the Convention. Considering the matter as a whole in the light of the
second and third of the so-called “Engel criteria” (see paragraph 43 below), the Supreme
Court found that the character of the offence militated to some extent in favour of considering
it as “criminal”, not least the close connection with the increased tax surcharge (60%), and
with the ordinary criminal offence having the same objective constitutive elements as the
latter, which were weighty considerations. The fact that the high percentage of the ordinary
surcharge — 30% — could lead to a substantial financial liability meant that the severity of the
sanction was comparable. Nor could it be decisive that a surcharge could not constitute a
ground for imprisonment or that imprisonment could not be imposed as an alternative in the
event of failure to pay.

32. In a third judgment of 3 May 2002 (Rt. 2002 p. 509), which concerned only Article 6 of
the Convention, the Supreme Court found that the imposition of a 30% tax surcharge
constituted a “criminal charge” for the purposes of that provision. In subsequent judgments
reported in Rt. 2004 p. 645 and Rt. 2006 p. 1409, it held that a 30% tax surcharge was also a
criminal matter for the purposes of Article 4 of Protocol No. 7. On the other hand, the
majority of the Supreme Court found that the provision on ordinary tax surcharges in section
10-2, cf. section 10-4 (1) did not contain the same essential elements as the penal provision in
section 12-1, and that it did not concern the same offence within the meaning of Article 4 of
Protocol No. 7; in particular, whereas the latter presupposed intent or gross negligence, the
former was imposed on near-strict grounds and the provisions served different purposes.

33. The following information concerning the system of tax surcharges is set out in the
judgments of 3 May 2002.

34. Under the Tax Assessment Act 1911, tax surcharges at a rate of 100% could be imposed.
The rules adopted in 1980 provided in section 10-4 (1) for one standard rate of 30%,
irrespective of guilt on the part of the taxpayer (and also a 15% charge in special exonerating
circumstances). The setting up of a standard rate was guided by the desire to remove as far as
possible the criminal character of a tax surcharge. Because of the similarities with criminal
punishment, the tax authorities had been reluctant to impose tax surcharges. With a flat-rate
tax surcharge it was considered that there would be a greater chance of criminal proceedings
being brought in the more serious cases. The rules were, however, not implemented as the
prosecution authorities lacked the capacity to deal with a substantial increase in this type of
case. Therefore, in 1986 section 10-4 (1) was amended so as to authorise the imposition of
60% tax surcharges where section 10-2 (1) was breached with intent or through gross
negligence. Under this new provision and sections 12-1 and 12-2 as amended in 1992, a two-
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tier system was introduced in order to take account of instances of intent and gross negligence
(Rt. 2002, p. 557 at p. 564).

35. Under national law (as it stood prior to the Supreme Court’s 2002 judgments), tax
surcharges were not considered criminal punishment. Liability to pay ordinary surcharges was
established on near-strict grounds. According to the drafting history (Ot.prp.nr 29 (1978-
1979), pp. 44-45), the Ministry attached significant weight to considerations of general
prevention. A strong chance of a sanction in the form of a tax surcharge was viewed as more
important than fewer and stricter sanctions. The tax surcharge was first and foremost to be a
reaction to a taxpayer’s having provided incorrect or incomplete declarations or information
to the tax authorities, and to the considerable work and costs incurred by the community in
carrying out controls and investigations. It was considered that those costs should to a certain
extent be borne by those who had provided the incorrect or incomplete information (Rt. 2002
p- 509, at p. 520).

36. The taxpayer had an extensive duty to provide such information and material as was
relevant for the tax assessment. This duty was fundamental to the entire national tax system
and was underpinned by a system of controls and effective sanctions in the event of a
violation. Tax assessment was a mass operation embracing millions of citizens. The purpose
of tax surcharges was to secure the foundations of the national tax system. It was accepted
that a properly functioning taxation system was a precondition for a functioning State and
thus a functioning society (Rt. 2002 p. 509, at p. 525).

COMPLAINTS

37. The applicants complained that, in breach of Article 4 of Protocol No. 7, they had been
both prosecuted and punished twice: in respect of the same offence under section 12-1 they
had been charged and indicted by the public prosecutor and had had tax surcharges imposed
on them by the tax authorities, which they had paid, and they had thereafter been convicted
and sentenced.

QUESTIONS TO THE PARTIES

Were any of the applicants tried and punished again for an offence for which they had already
been finally convicted, in breach of Article 4 of Protocol No. 7?7

In this regard:

(a) Is so-called “parallel proceedings” permissible under this provision as it has been
interpreted and applied in the Court’s case-law?

(b) If so, was there a sufficiently close connection, in substance and in time, between the
decision on the tax surcharges and the later criminal proceedings to consider them both as
forming part of the sanctions under Norwegian law for the offence in question?
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Obvodni soud pro Prahu 4
sp. zn. 6 T 145/2014

Vynatek z judikatu:

Obzalovany je obZalobou stitniho zastupce Obvodniho stitniho zastupitelstvi pro Prahu 4
[...] stithan pro shora uvedeny skutek, v némz je spatfovan trestny €in zkrdceni dané¢, poplatku
a podobné platby dle § 148 odst. 1, odst. 3 pism. ¢) tr. zkona.

Soud po prostudovéini obZaloby vcetné spisového materidlu k obZalobé pfipojeného dospél
k zavéru, Ze je na misté trestni stithani obZalovaného zastavit, a to z diivodu nize uvedenych.

Podle ¢l. 10 Ustavy Ceské republiky vyhlasené mezinarodni smlouvy, k jejichz ratifikaci dal
Parlament souhlas a jimiz je Ceska republika vdzana, jsou soucasti pravniho fadu; stanovi-li
mezindrodni smlouva néco jiného nez zakon, pouZije se mezindrodni smlouva.

Podle ¢l. 95 odst. 1 Ustavy Ceské republiky soudce je pifi rozhodovani vdzan zdkonem
a mezindrodni smlouvou, kterd je sou¢asti pravniho fadu; je oprdvnén posoudit soulad jiného
pravniho piedpisu se zdkonem nebo s takovou mezinarodni smlouvou.

Podle ¢&l. 4 odst. 1 Protokolu &. 7 Umluvy o ochrané lidskych prdv a zdkladnich svobod
publikované pod €. 209/1992 Sb. nikdo nemulZe byt stihdn nebo potrestdn v trestnim fizeni
podléhajicim pravomoci téhoz stitu za trestny €in, za ktery byl jiZ osvobozen nebo odsouzen
kone¢nym rozsudkem podle zdkona a trestniho fadu tohoto statu.

Pokud se tykd diivodu pro zastaveni trestniho stthani, soud uvadi nésledujici. Z dodate¢ného
platebniho vymeéru na dan z piijmi fyzickych osob za zdanovaci obdobi roku 2007 na ¢l. 24 —
25 spisu vyplyvd, Ze obzalovanému byla nejenom dovymeéifena dai z piijmt za uvedené
obdobi ve vysi 2.267.569,- K¢, ale téZ 1 pendle z doméfené dané ve vysSi 453.513,- K¢.
V piipad¢ dané z piijmu fyzickych osob za rok 2008 pak byla obzalovanému doméfena dan
ve vySi 1.463.715,- K¢, za soucasného vyméteni pendle z doméfené dané ve vysi 292.743,-
K¢&. Otazka danové pendle a vzniku piekdzky ne bis in idem pii soucasné vedeném trestnim
fizeni tykajiciho se zkrdceni dané, byla feSena Evropskym soudem pro lidskd prava,
konkrétnd pak rozsudkem Lucky Dev proti Svédsku, stiznost & 7356/10. Z rozsudku
Evropského soudu pro lidskd prava ze dne 27. 11. 2014 ve véci Lucky Dev proti Svédsku pak
vyplyva, Ze uloZeni danového pendle obndSi ,trestni obvinéni“, pfiCemz fizeni tykajici
se danového pendle mélo trestni povahu. Nésledné odsouzeni pro trestny ¢in zkraceni dané
by pak bylo v rozporu se zdsadou ne bis in idem. S ohledem na shora uvedenou jednoznac¢nou
judikaturu Evropského soudu pro lidska prava, nalézacimu soudu v trestni véci obZalovaného
nezbylo nez dospét k zavéru, Ze ulozenim danového pendle vztahujiciho se k danim z pi{jmu
fyzickych osob za roky 2007 a 2008 v rdmci danového fizeni, tj. vyméfenim pendle ve vztahu
k danim, ohledné nichZ se vede proti obZalovanému toto trestni fizeni pro trestny cin
dle § 148 tr. zdkona, doSlo k vytvofeni piekdzky ne bis in idem. Za situace, kdy proti
obzalovanému nebylo zahdjeno v této trestni véci trestni stihani pro nedostatky ve vedeni
Ucetnictvi (trestny €in dle § 125 tr. zdkona — viz obsah usneseni o zahdjeni trestniho stihdni —
popis skutku) soudu nezbyvalo, nez trestni stihani zastavit.
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